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BEFORE THE NATIONAL GREEN TRIBUNAL
PRINCIPAL BENCH, NEW DELHI
Execution Application No. 18 OF 2017
IN
Original Application No. 16 OF 2014

IN THE MATTER OF:

Sh. Hazi Arif ...Applicant
VERSUS

State of UP & Ors. ...Respondents

OBJECTION / RESPONSE TO THE REFPORT DATED 23 APRIL
2014 SUBMITTED BY A COMMITTEE HEADED BY MS.
PARUL GUPTA, ADVOCATE, ON BEHALF OF RESPONDENT
NO. 14, i.e., M/S TATA STEEL LIMITED (M/S TATA STEEL
BSL LIMITED HAS NOW AMALGAMATED INTO AND WITH
TATA STEEL LIMITED)

Most Respectiully Showeth:
1.  The present Objections are being filed by the Respondent No. 14,

in reply to the Report dated 23 April 2014 submitted by a
committee headed by Ms. Parul Gupta, Advocate (“Parul Gupta
Committee” and report submitted by the Parul Gupta Commuittee
1s referred to as “Parul Gupta Committee Report™). The Parul
Gupta Committee was appointed by this Hon’ble Tribunal,
through its order dated 03 March 2014, in the Original
Application No. 16/2014. The present objections are being filed
by the authorized signatory of Tata Steel Limited, Ms. Meena

Lall, who has been authorized by a Power of Attorney dated 12



November 2013. A copy of the Power of Attorney dated 12

November 2013 is annexed herewith as Annexure A,

Brief Background of Respondent No. 14

2,

It i1s submitted that the corporate msolvency resolution process
(“CIRP™) of erstwhile Bhushan Steel Limited was initiated by
the State Bank of India, one of its lender banks under Section 7
of the Insolvency and Bankruptey Cede, 2016 (*IBC”) before
the MNational Company Law Tribunal, Principal Bench, New
Delhi (" Adjudicating Authority™). By virtue of the order dated
26 July 2017 passed by the National Company Law Tribunal,
Principal Bench, the CIRP commenced against erstwhile

Bhushan Steel Limited.

Subsequently, Tata Steel Limited (“TSL") submitted a
resolution plan for taking over Bhushan Steel Limited, which
was approved by the Adjudicating Authority, Principal Bench,
on 15 May 2018. True copy of the order dated 15 May 2018
passed by the Adjudicating Authority, Principal Bench, is
annexed herewith as Annexure B. Therefore, TSL [through its
wholly owned subsidiary namely Bamnipal Steel Ltd
(“Bamnipal”)] acquired the control and business of Bhushan
Steel Limited with effect from 18 May 2018. Subseguent to the
approval of the resolution by TSL, the name of erstwhile

Bhushan Steel Ltd. was changed to Tata Steel BSL Limited



(“TSBSL'") with effect from 27 November 2018. A copy of the
certificate of incorporation pursuant to change of name dated 27

MNovember 2018 is annexed herewith as Annexure C.

Thereafter, managements of TSL, Bamnipal and TSBSL
considered the amalgamation of TSBSL, Bamnipal into, and
with, TSL. Accordingly, a Composite Scheme of Amalgamation
(“Scheme¢™) was approved by the Board of Directors of TSL,
Bamnipal and TSBSL on 25 Apnil 2019, Pursuant to the approval
of the Scheme, various applications were filed under Sections
230-232 of the Companies Act, 2013, before the Adjudicating
Authorities, both at New Delhi and Mumbai. By virtue of the
order dated 29 October 2021, passed by the Adjudicating
Authority, Mumbai Bench, Tata Steel BSL Limited was
amalgamated into and with Tata Steel Limited. A true copy of
the order dated 29 October 2021 passed by the Adjudicating

Authority, Mumbai Bench, is annexed herewith and marked as

Annexure D.

Subsequently, after completing the procedural formalities with
the Registrar of Companies, Tata Steel BSL Limited and
Bamnipal amalgamated into and with Tata Steel Limited from 11

MNovember 2021,



Clause 15.1 of the approved Scheme provides, that all legal
proceedings in which TSBSL was a party to will now be
contested/filed by TSL. The said clause is extracted and placed

below for reference:

“13.1 Upon coming into effect of this Scheme, if any
suit, appeal or other legal proceeding including
quasi-judicial, arbitral and. other administrative
proceedings, if any, of whatsoever nature by or
against the Transferor Company 2 be pending
and/or arising on or before the Appointed Date, the
same shall not abate or be discontinued or be in any
way prefudicially affected by reason of the transfer
of the Undertaking 2 or anything contained in this
Scheme, but the said swit, appeal or other legal
proceedings may be continued, prosecuted and
enforced, as the case may be, by or against the
Transferee Company in the same manner and 10 the
same extent as it would be or might have been
continued, prosecuted and enforced by or against
the Transferor Company 2, if this Scheme had not
been made.

The Transferee Company undertakes to have all
legal or such other proceedings specified in this
Clause 13.1, initiated by or against the Transferor
Company 2, ransferred fo its name and to have
such proceedings continued, prosecuted, and
enforced by or against the Transferee Company, as
the case may be. Following the Effective Date, the
Transferee Company may initiate any legal
proceedings for and on behalf of the Transferor
Company 2.7

Thus, Respondent No. 14 must be considered as Tata Steel
Limited. The said Respondent craves leave of this Hon'ble
Tribunal to file an appropriate application for the change in the

identity of the Respondent if required or so ordered by this

Honble Tribunal,



Supreme Court Proceedings

g

it may be pertinent to note that Respondent No. 14 had
approached the Hon’ble Supreme Court against an order dated
26 February 2020 passed by this Hon’ble Tribunal, in the present
matter. By its order dated 22 October 2021, the Hon'ble Supreme

Court held as follows:

s

Consequently, we sei aside all proceedings
subsequent to the submission of the Report dated
23.4.2014. The affected parties are given liberty to
file objections to the report so submitted. It is only
thereafier, an order can be said to have been passed

by the NGT, which can be said 1o be an execurable
order.

Consegquently, the appeals are allowed. The order
passed by the NGT on 26.02.2020 is set aside, The
matter is remifted back to the NGT from the stage
af submission of the Repori dared 23.4.2014,

A copy of the order dated 22 October 2021 passed by the Honble

Supreme Court is annexed herewith and marked as Annexure E.

Therefore, in terms of the above order passed by the Hon'ble
Supreme Court, this Hon'ble Tribunal was to consider fresh
objections to the Report dated 23 April 2014 submitted by the
Parul Gupta Committee. Accordingly, in terms of the order dated
22 October 2021 passed by the Hon'ble Supreme Court and the
order dated 16 December 2021 of this Hon ble Tribunal, various
private respondents, including Respondent No. 14 herein, were

permitted to file objections to the Parul Gupta Committee Report,



biections to the Parul Gupta Commit
10. By an order dated 03 March 2014, this Hon'ble Tribunal
appointed a four-member committee, compnising of Ms. Parul
Gupta, Advocate; Mr. N.K. Gupta, Senior Environmental
Engineer, CPCB; Regional Officer of UPPCB, Ghaziabad; and
one of the Forest Experts to be nominated by the MoEF,
Government of India. The Parul Gupta Committee was
formulated to carry out an inspection of the Green Belt at Zone
No. 5, Vaishali and water drainage from Sahibabad Drain No. 1
to its natural original position including the discharge of
untreated industrial waste into the drainage. This Hon'ble
Tribunal held that the following shall be the terms of reference:

1. "The Commitiee shall visit the entire area of
Zone-5 in 5o far as it relates 1o the maintenance
of drainage system by the Municipal
Corporation of Ghaziabad and find out the real
physical position including the slabs, whether
they are put up permanently or are removable,
elc.

2. The Committee shall also find out the extent of
rhe drainage in the area, which are covered and
proposed to be covered and shall also indicate
the places where constructions are made and
also  used as parking area, including
encroachments.

3. The Commirttee shall also in its report state as to
whether untreated waste, either from the
industry or otherwise, are discharged into the
drainage sysiem.

4. The Committee shall alse find out the green bell
area in the Zone-5, Vaishali and whether they
are preserved or being destroyed by the
Municipal Corporation of Ghaziabad and shall
Sfurnish proposal for preservation of the green
belt area.




7. It will be open to the Applicant as also the
Respondents to be present and express their
views to the Committee at the time of
inspection.

A copy of the order dated (3 March 2014 passed by this Hon'ble

Tribunal is annexed herewith and marked as Annexure F.

11.  The Parul Gupta Committee placed its report before this Hon'ble
Tribunal on 23 April 2014. It is pertinent to note that this repont
prepared and submitted by the Parul Gupta Committee entails
factual inaccuracies and is devoid of scientific study or data
Further, it may also be noted that the Parul Gupta Committee
Report has been prepared without a detailed investigation of the
entire Sahibabad Drain, The suggestions given by the Parul
Gupta Committee are not supported by any conclusive
documents and scientific analysis. It is also submitted that an
affidavit dated 07 August 2014 containing objections to the Parul
CGupta Committee Report were filed earlier, A copy of such

affidavit dated 07 August 2014 is annexed herewith and marked

as Annexure G.

Observation 1: The drainape network of Sahibabad Industrial Area
is connected with Sahibabad drain and as a result

entire waste waters from the industrial area is
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13.

14,

ultimately reaching to this drain at various

lacations,

At the very outset, it is most respectfully submitted that

Respondent No. 14 does not release untreated waste waters into

the Sahibabad Drain.

Respondent No. 14 has installed an Effluent Treatment Plant
(“ETP") with a capacity of B00 Kilo Liters per Day (“"KLD™) in
its premises and all waste discharge is released only after the
same is treated by such ETP. Respondent No. 14 has also
installed a Sewage Treatment Plant (*STP) with a capacity of
60 KLD, The domestic wastewater is not discharged outside the
plant premises but is utilized within premises for gardening,

sprinkling, floor washing, dust suppression, etc.

In fact, the inspection report dated 04 August 2014 of Uttar
Pradesh Pollution Control Board (“*UPPCB™) with respect to
Respondent No. 14, appended to the Parul Gupta Committes
Report, states that “During Inspection sample collected after
ETP, which is achieving norms™. A copy of the Inspection Report

dated 04 August 2014 of the UPPCB is annexed herewith as

Annexure H.



15. The analysis report, which is also a part of the Parul Gupta
Committee Report clearly states that Respondent No. 14 is
“achieving norms”. Further, perusal of the analysis report as
attached to the Inspection Report reflects that all parameters are
within the range, so prescribed by UPPCB. Therefore, the Parul
Gupta Committee Report is self-contradictory and cannot be
relied upon with respect to Respondent No. 14, The findings of
the Parul Gupta Committes Report are not correct and therefore,

they must be struck down.

16. Further, it would be pertinent to mention that the Parul Gupta
Committee has itself recorded that “Affer joint inspection by
CPCB & UPPCB and regular follow-ups such indusiries have
rectified their pollution control practices” and therefore, the
observation that the untreated industrial waste water is being

discharged into the Sahibabad Drain is completely incorrect.

Observation 2: These covering of drain is made-up of reinforced
cement concrete (“RCC") and purely permanent in

nature,

17.  On 20 August 2000, the Chief Municipal Officer, Ghaziabad

Municipal Corporation approved the revised drawing of the
\ covers of the Drain, i.e., by using 1 meter wide pre-casted slabs,
*

at periodical distances, instead of total RCC slab for easy access



18.

9.
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to the Sahibabad Drain, thereby accorded permission to cover the
Drain. Hence, Respondent No. 14 has covered the Drain as per
the approved drawing by use of pre-casted slabs and not by using
RCC slabs. It would be further pertinent to mention that the
Respondent No. 14, at regular intervals, undertakes cleaning of
the Drain by removing such covers. The above observation as
made by the Committee that the covers are made-up of RCC and

is permanent in nature is factually incorrect and cannot be relied

upon by this Hon’ble Tribunal.

As a responsible entity, Respondent No. 14 regularly cleans the

portion of the Sahibabad Drain in front of its factory, at its own

expense, and updates the Ghaziabad Nagar Nigam about such

regular cleaning.

Further, Respondent No. 14 has also contracted vanous
companies/agencies that undertake cleaning of the drain by

removing the covers of the Sahibabad Drain.

Thus, the observation that the slabs are permanent in nature is

wrong and incorrect, Therefore, such an observation cannot be

relied upon by this Hon'ble Tribunal.
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Observation 3: Major Defaulters in respect of covering of drain,

21.

improper cleaning facilities and encroachment of

adjacent land:
iv. M/s Bhushan Steels

It is submitted that the Parul Gupta Committee had made the
above observation without any basis/evidence and therefore, this
must be struck down. In fact, contrary to the observation of the
Parul Gupta Committee Report, the inspection report dated 04
August 2014 of UPPCB that has been appended with the Parul
Gupta Committee Report itself, categorically states that
Respondent No. 14 is “achieving norms”™. Further, perusal of the
analysis report as attached to the Inspection Report reflects that

all parameters are within the range, so prescribed by UPPCB.

Even otherwise, Respondent No, 14 can neither be considered as
a defaulter in respect of covering of drain, improper cleaning
facilities nor can be considered as an encroacher of land adjacent
to its factory. As noted hereinabove, Respondent No. 14 has
covered the Drain by using pre-casted removable slabs, after

obtaining due permission from the concerned regulatory

authority.

Further, on 18 January 2010, a License Deed was executed

between Respondent No. 3 and Respondent No. 14 (“License



24,

25.
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Deed”) in relation to covering the Sahibabad Drain. As per the
terms of the License Deed, Respondent No. 14 was given a
license over the covered drains, for the purpose of using the
covered part as car parking, outside its factory, Therefore,
Respondent No. 14 covered the Sahibabad Drain only after
obtaining the requisite permission from the concerned authority
and thus, it cannot be termed as a defaulter or encroacher in

respect of covering of drain.

Moreover, Respondent No. 14 also complies with all its
obligations under the License Deed. It is pertinent to note that
one of the obligations under the License Deed is regular payment
of license fee. It is submitted that Respondent No. 14 always pays
the license fee well within the stipulated period. Therefore, the
observation in the Parul Gupta Committee Report that
Respondent No. 14 is one of the "Major Defaulters in respect of
covering of drain’ is completely baseless. Such an observation
has been made without proper analysis of the facts and therefore,

such observation of the Committee cannot be sustained.

It is submitted that the license fee has been paid until 18 January
2023. A copy of the letter dated 30 December 2021 sent by
Respondent No. 14 for payment of lease rent of INR 3,14,805
(Rupees Three Lakhs Fourteen Thousand Eight Hundred Five

only), in terms of the License Deed dated 18 January 2010, for



26.

27.
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period from 19 January 2022 to |8 January 2023, along with the
demand draft bearing no. 366294 dated 29 December 2021
towards payment of the lease rent is annexed herewith as

Annexure 1.

Respondent Mo, 14 also complies with its other obligations under
the License Deed, one of which is regular cleaning of the portion
of the Sahibabad Drain that was in front of the factory. It is
submitted that Respondent No. 14 regularly cleans and maintains
the drain. In this regard, Respondent No. 14 has given the
contract for the cleaning and maintaining of the Drain to third
party agencies. True copies of the invoices/purchase orders given
to third party agencies are annexed herewith as Annexure J. In
this relation, it is also stated that Respondent No. 14 has not

received a default notice from any statutory authority.

[t may also be noted that Respondent No. 3 regularly inspects the
drains to verify if the drains were properly maintained or there
was any foul stink from the drains. It is pertinent to state that
Respondent MNo. 3 has never found any lapses on the part of

Respondent No. 14 since the drain is regularly cleaned.

Lastly, the observation made by the Parul Gupta Committee that
Respondent No. 14 has encroached the adjacent land is

completely erroneous and is liable to be struck down. Further, a
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similar observation at Annexure 3 of the Parul Gupta Committee
Report is also completely baseless as the Parul Gupta Committee
in its report has not placed any evidence in this regard and there
is no encroachment on any adjacent land. It is reiterated that any
coverage of the Drain by Respondent Mo, 14 has been done after

taking all requisite permissions and as per the License Deed.

Observation 4: Conditions of the *Agreement’ are violated.

31,

It is submitted that the observation made in Annexure 3 of the
Parul Gupta Committee Report that various “Conditions of the
‘Agreement ' are violated" 15 completely baseless and deserves to

be struck down.

Respondent No. 14 vehemently denies the above observation as
it has not received any notice/ communication from any authority

that the terms of the License Deed have been violated.

It may be noted that the License Deed also contemplates that it
can be terminated in case there is a breach of the obligations
(under the License Deed) by Respondent No. 14. Since the
License Deed has besn continuously operating since 2010, the
observation that terms of the License Deed have been violated is

wholly misconceived and incorrect.



32,
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Further, it is submitted that even Respondent No. 3 has affirmed
that Respondent No. 14 has complied with all its obligations
under the License Deed. Such affirmation is reflected in the
Counter Affidavit filed by Respondent No. 3 in Tara Steel BSL
Limited v. Hazi Arif & Others, Civil Appeal No. 2700/2020, filed
before the Hon ble Supreme Court of India. Respondent No. 3
has stated as follows:-

“...maintaining the cleanliness of the drain and are

completely complying with the terms and conditions

laid down in the Licence/Agreement. "
A copy of the Counter Affidavit filed by Respondent Mo. 3 in
Tata Steel BSL Limited v. Hazi Arif & Others, Civil Appeal No,

270072020, 15 annexed herewith as Annexure K.

Observation 5: It is also observed that in many cases the actual

covering/construction over the drain is much more
than the permission granted by Nagar Nigam,
Ghaziabad.

It is submitted that the covering/construction over the drain is in
accordance with License Deed and as per the permission granted
by Respondent No. 3. Further, the Parul Gupta Committee has
not put forth any evidence to substantiate its observation

regarding the coverage being more than the permission granted.
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Observation 6: It is a natural storm water drain and the average

34,

width of the drain in the Sahibabad Industrial Area

Site I'V is around 50-60 feet.

It is submitted that the Parul Gupta has wrongly concluded that
the Sahibabad Drain is a natural storm water drain. Respondent
MNo. 3, in its affidavit filed before the Hon'ble Supreme Court,
has clearly stated that “...it is important fo bring to the notice of
this Hon 'bie Court that the said drain is a Manmade Drain and
not a Natural Storm Water Drain”. Therefore, the observation of
the Parul Gupta Committee is incorrect and is liable to be struck

down.

Submissions made by other Statutory Authorities

F5.

It is submitted that even Respondent No. 3 has affirmed that
Respondent No. 14 has complied with all its obligations under
the License Deed. Such affirmation is reflected in the Counter
Affidavit filed by Respondent No. 3 in Tata Steel BSL Limited v.
Hazi Arif & Others, Civil Appeal No, 2700/2020, filed before the

Hon'ble Supreme Court of India.

[t is most respectfully submitted that Respondent No. 3 has
categorically stated that it has “removed all encroachments and
covers that were done without the reguisite permission and

licenses. ... [and] only those Covers have not been
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demolished/removed wherein reguisite licence/permission has
been granted by the Ghaziabad Nagar Nigam on the specific
condition that the licencee would ensure to keep the Sahibabad
Dirain absolutely clean and no untreated sewage or industrial
effluent shall be allowed to be discharged into if". Respondent
No. 3 did not remove the covers of the Drain in front of
Respondent No. 14°s factory since Respondent No. 14 has a valid
license and is also complying with the various conditions of the
License Deed. Respondent No. 14 also haz the reguisite
permission to cover the drain, as granted by letter dated 20
August 2000 issued by the Chief Municipal Officer Ghaziabad
Municipal Corporation, by placing of 1| meter wide pre-casted

slabs, at periodical distances, for easy access to clean the drain.

Further, Respondent No. 3 has categorically stated that
Respondent No. 14 has been ¥ .. .maintaining the cleanliness of
the drain and are completely complying with the terms and

conditions laid down in the Licence/dgreement™.

Moreover, in its affidavit filed before the Hon'ble Supreme
Court, Respondent No. 3 has also noted:

-

i. [If the concrete slabs covering the drain are
removed as per the recommendation of the
Expert Commirice, then the open drain
would pose serious health and safety threats
to the public at large. Moreover, the open
drain would lead to emissions of toxics and
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hazardous gases which could cause long
lasting and irreversible damage to the health
of the inhabitants of the various residential
colonies surrounding the area. It would also
result in foul smell engulfing the entire area
which would make the living conditions
worse. Moreover, the inhabitants and the
public at large would dump untreated
garbage and household waste in the drain
which in tun would lead to clogging the
drain and obstructing the free flow of water.
This abstructed flow of water would further
result in water logging and moreover the
stagnant water af various places will become
the breeding grounds for mosguitoes and
other diseases. The important aspect to be
taken note of is that the open drain would
also result in causing faral accidents as in
the pasl, as per news-reports many children
had fallen in the drain and lost their lives. it
would also result in leaching of polfutants
into the earth.

39. Hence, any contrary observation by the Parul Gupta Committee

15 devoid of any merit.

her Environmental initiatives and activities undertaken b

Respondent No. 14

40. Respondent No. 14 has always cooperated with and followed the
environmental norms and protocols prescribed thereto. In fact,
Respondent No. 14 has undertaken various steps 1o improve the
environment and is conscious of all its duties towards the

environment,
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It is submitted that the Respondent No. 14 has consistently
endeavored 1o protect and preserve the environment. It has
organized various other environment-related activities, in and
around Sahibabad, to raise awareness aboul environmental
issues, In this regard, it is pertinent to state that the land outside
Respondent No. 14’s factory has been developed inta Green
Zone through landscaping and plantation, under CSR initiatives.
The land is covered with more than 3000 plants, The plantation
helps in making the environment better by not only purifyving the
air but also conserves water. Further, it also preserves soil and

benefits the overall environment in several other ways.

Further, Respondent No. 14 has planted more than 40,000
saplings 1n nearby aréas to promote green nitiatives. 1t has also
developed rain water harvesting structure from which
approximately 5,70,000 cubic meters of rain water is recharged
annually from the Sahibabad Plant premises of Respondent No.
14 and from the adopted ponds in nearby villages. Pictures of the
green initiatives undertaken by Respondent No. 14 are annexed

herewith as Annexure L (Colly).

Moreover, Respondent No. 14 had launched a six-month long
campaign on Save Water on 01 August 2019 to sensitize the
community and the school children around its plant at Sahibabad

in Ghaziabad district of Uttar Pradesh. During the six-month long
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campaign volunteers interacted with the community and students
at nearby schools sharing various methods of water conservation,

rainwater harvesting, best practice on efficient use of water, etc,

Respondent No. 14 also organizes various webinars to sensitize
school students and teachers and encourage students to save and
conserve energy in their day to day life. Therefore, Respondent
No. 14 undertakes various activities in order to promote and
protect environment in any manner whatsoever and therefore, the
findings of the Parul Gupta Committee that it has added 1o

polluting the Sahibabad Drain is completely incorrect.

Respondent No. 14 has not done any act which is de hors law or
for which adequate permission was not taken. The Parul Gupta
Committee, without considering any of the above factual aspects
came out with its report, The Parul Gupta Committee has even

failed to support its recommendation with any scientific study or

data.

It is submitted that Respondent No. 14 has not violated any of
the conditions of the License Deed, as detailed in the previous
paragraphs. Therefore, the recommendation of the Parul Gupta
Commitiee of cancellation of the permission for covering of the

Sahibabad Drain is completely baseless and cannot be accepted.
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[t is submitted that the Parul Gupta Committee has failed to

conduct the empirical study and has prepared the report in an

extremely hasty manner. It is, therefore, submitted that the Parul

Gupta Committee Report needs to be set aside,
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course of its business. No part of it is false and nothing material has

been concealed or suppressed therefrom. ML,WJ
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NOW THESE PRESENTS WITNESS that the Company do hersby nominate, constitute
and appoint the said Ms Meena Lall, Chief-Legal (Corporate Matters) (hereinafter unless
otherwise designated called ‘the Attorney’) to be the true and lawful Attorney of the
Company for and on behalf of and in the name of the Company to do and perform all or
any of the following acts, deeds, matters and things hereinafter speciied,

1. Ta sign all correspondence in the ordinary course of business of the Company.

2, Ta appear for and represent the Company in all Courts: Civil, Criminal, High
Court, Supreme Court, Tribunals and other fora: Mining, Revenue, Provident
Fund, ESI, Electricity Board, Consumer Protection, Municipal, Administrative,
Industrial or otherwise and before customs, revenue, sales tax, VAT and excise
authonties and Government cfficials, Committees or Assessing Officers in any
State or the Centre, relating to any matter in which the Company may be
interested or concerned and to produce the documents connected therewith,

K S To sign, verity and present all necessary applications, plaints, petitions, writien
statements, affidavits. vakalatnamas, fabular statements, or any other
documents expadient or necessary,

4, To sign, execule and deliver documents, returns and declarations forms of any
kind required under any Sales Tax Law, Value Added Tax Law of any State,
Senvice Tax, Excise or Customs Law, Mining Law or any other such returns and
forms, as may be required for the ordinary course of business of the Company;

5 To commence, prosecute, abandon, defend, compound, compromise or submit
to arbitration and carry fo appeal and final execution of all suits, wril
proceedings, execution procsedings or any other judicial or guasi-judicial
proceedings or meefings held by Government authorities on legal issues (the
list is Hlustrative) n any judicial or quasjudicial forum, Trnbunal, Court.
Arbitration Panel, Government authority, etc to which the Company may be a
party or interested in any manner whatsoever and to sign, venfy and present all
plaints, written statements, pettions, affidavits, tabular statements, consent
orders, letters or any other documents whatsoever found expedient and
necessary,

6. To carry on all correspondence and also apply for extension of time, accepi
notices, summaons and other processes, assessment orders, judgments and
decreas on behall of the Company,

Ms. ROSHAN M. MASTER'
NOTARY, CREATER BOMBAY
2403, ORCHID TOWER A
BELLASIS ROAD,
MUTMBAI- 400 008

CiE e i
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7. To apoly for and obtain coples of returns, assessment orders, plaints, patfitions,
written statements and other documeants on bahalf of the Company:

B. To apply for and receive refund orders ansing from any orders of any
authorities;

9. To appoint, engage and remove from time to time any aftomeys, advocales or
lawyers for any purposes and cause payment of fees to be made to them for

the services parformed;

10.  With the pravious consant in writing of the Managing Director or any Whole-
time-Director to sign and execute all leases related to land and mining (whether
as Lessors or Lessees) Licences (whether as Grantors or Granlees) and
conveyances and assurances whatsosver,

1 To delegate with the previous consent of the Managing Director or any Whole-
time-Director to eny officer of the Company the powers vested in her under
these presents but the said Attorney or any officers of the Company to whom
the said powers or any part thereol may be delegated shall at all times be
subject to the supervision or control of the Company and its Directors or the
Managing Director or Whole-time Director,

12.  To authorise any officer of the Company to appear as a withess on behalf of the

Company, in any judicial or quasi-judicial proceedings or 1o appear and plead a
particular case on behalf of the Company in any quasi-judicial forum.

The powers delegated herein are to be exercised by Mrs. Meena Lall strictly according to
the delegation of powers granted by the Company and/or its Managing Director / Executive
Director, from time to ime.

This Power of Attorney shall be valld and remain in force so long as the Aftomey is in the
employment of the Company. It is further hereby agreed and declared that notwithstanding
the cessation of employment of the Attorney in the Company, the Substitute Power of
Attomey granted under Clausa No. 11 will continue to be effective and valid so long as the
substitute(s) is/are in the employment of the Company or hoid the functional profile at the
time of grant of substitute authonty;

And the Company hereby ratifies and confirms and agrees to ratify and confirm all and
whatscever the =aid Attorney shall lawfully do in and about the premises by virtue of these

presants. ol
. ROSH i
h:d?“a"i'a'ﬂﬂr' GREATER BOMBAY
109, ORCHID TOWER A
BELLASIS ROAD.
MUMBAI - 400 005.

3
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IN WITNESS WHEREOF THE TATA STEEL LIMITED have hersunder caused thew
Common Seal to be affixed in the presence of two Directors of the Company this day of
ol
& A MF Two Thousand and Thirteen

The Common Seal of Tata Steel
Limited was hereunto

affixed pursuant (o the Circular
Resolution No CR - 17 dated
September 30,2013 passed by the
Committee of Directors of the
Company In the presence of:

1. Me B Muthunsmagsn W&M

el

Directors ‘

Photograph of Mrs Meena Lall:
Mg, ROSHAN M. MasTE

MOTARY, GREATER BOMBAY
2403 ORCHID TOWER A
BELLASIS ROAD,
MIRIRAT - 400 008,

R Bed. No, 404
F -.'::_}-- Fia ?JHIJI

Specimen signature of Mrs. Meana Lall A —— FEES VT 27 3




ANNEXURE B 27

IN THE NATIONAL COMPANY LAW TRIBUNAL, NEW DELHI
PRINCIPAL BENCH

C.A No.244(PB)/2018, C.A. No. 186(PB]/2018,
C.A. No. 217(PB)/2018 & C.A. No. 176(PB)/2018
in C.P. (IB)-201(PB)/2017

IN THE MATTER OF:

State Bank of India .... Applicant/petitioner
Vs,
Bhushan Steel Limited v Respondent

Order under Section 7 of Insolvency & Bankruptcy Code, 2016

Order delivered on |5.05.2018
Coram:

CHIEF JUSTICE (RTD.) M.M. KUMAR
Hon'ble President

Sh. S.K. Mohapatra,
Hon'ble Member (T)

Presents:

For the Resolution Applicant: Mr. A.5. Chandhiok, Senior Advocate

-TSL Mr. Amit Chadha, Senior Advocale
Mr. Rajiv Nayar, Senior Advocate
Mr. Virendra Ganda, Senior Advocate with Mr. Gopal
Jain, Mr. V.P. Singh, Mr. Sahil Monga, Ms. Ruby
Singh, Ms. Tahira, Ms. Pallavi Kumar, Ms. Shweta
Kakkad, Mr. Angad Baxi, Mr. Sumesh Dhawan, Mr.
Rishi Mongia and Ms. Tanya Baranwal, Advocates
for Resolution Applicant-TSL

For Tata Capital Mr. Ramji Srinivasan, Senior Advocate with Mr.
Siddharth Sharma and Mr. Tushar Bhardwaj,
Advocates

For K.M.P.5. Ms. Ranjana Rai Gawai, Ms. Vasudha Sen and Mr.

Vivek Kumar, Advocates

Far the RP Mr. Ravi Kadam, Senior Advocate with Mr. Manmeet

M Singh, Ms. Anjali & Ms, Geetanjali, Advocates.
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For Larsen & Tourbo Mr. Mukul Rohatgi, Senior Advocate
Mr. Anand Chibbar, Benior Advocate with Mr.

Gaurav Malhotra, Mr, Rajeev Kumar & Ms. Aastha
Mchta, Advocates

Faor CoC Mr. Tushar Mehta, Senior Advocate

For Bhushan Encrgy Ltd. Mr. Rajeeve Mehra, Senior Advocate with Mr.
Mayank Mishra, Mr. Ritunjay Gupta 8 Ms. Nit
Arora, Advocales

M.M.KUMAR, PRESIDENT
JUDGMENT

1.  This order shall dispose of the following CA's:
(i}. C.A. No.Z44(PB)/2018 filed by Resolution Professional (for
brevity ‘RP) under Section 30 & 31 of the Insolvency and
Bankruptcy Code, 2016 (for brevity ‘the Code’) with a principal
prayer of accepting the resolution plan approved by the
Committee of Creditors (for brevity ‘CoC’) submitted by HI
Resolution Applicant. The resolution plan has been filed by TATA
Steel Limited {for brevity TSL' in the Corporate Insolvency
Resolution Process (for brevity ‘CIR Process’) of the Corporate
Debtor. A further relief has also been sought to grant various
concessions as envisaged in the resclution plan and approved by
the CoC. These concessions have been duly extracted In
Annexure-8.
(ii). C.A. No. 186(PB)/2018 filed by Larsen & Toubro Limited with

a prayer thal the applicant therein shall be treated as secured

"
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creditor as against their assigned status of
unsecured /operational creditor.

(iii). C.A. No. 217(PB)/2018 filed by the Bhushan Employees
seeking direction to the RP to decide the objection raised by
them and;

(iv]. C.A. No. 176(PB)/2018 filed by RP under Section 19(2) of the
Code.

Briefl facts of the case necessary for disposal of the controversy
raised in the present proceeding may first be noticed. The State
Bank of India filed C.P. No. (IB)-201(PB}/2017 against Bhushan
Steel Limited under Section 7 of the Insolvency and Bankruptcy
Code, 2016 (for brevity ‘the Code’). After issuance of notice and
considering the reply of the Corporate Debtor we admitted the
petition on 26.07.2017{Annexure-2). As a consequence, the CIR
process commenced and moratorium in terms of Section 14 was
imposed. In pursuance of Section 15 of the Code the Interim RP
invited claim on 28.07.2017 (Annexure-3). It is pertinent te
mention that Interim RP received claims of Rs. 56,080 crores
from fifty three (53) financial creditors and lurther claims of Rs.
2846.52 crores from seven hundred and fifty one (751)
operational creditors (including workmen, employees and

statutory creditors] and Rs. 0.22 crores from two (2] other

ap—
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creditors by 20.03.2018. The RP has convened 10 meetings of
the CoC upte 20.03,2018.

3. It is also pertinent to mention that RP issued an advertisement
which was published on 09.10.2017 and invited prospective
resolution applicants to put forward their resolution plans in
respect of the Corporate Debtor. A copy of thereof has been
placed on record (Anneuxre-3). In response to the publication
twenty two (22) potential resolution applicants expressed their
interest to submit the resolution plans for the Corporate Debtor.
A total number of nineteen (19] potential applicants also
executed confidentiality undertakings with the RP. A Virtual
Data Room (VDR) was set up wherein relevant documents, data
and information in relation to the Corporate Debtor and the
angoing CIR process were provided to potential resolution
applicants, The RP prepared an information memorandum in
accordance with the provisions of the Code and uploaded the
same on the VDR, for ready reference. There were total seventeen
(17) potential resolution applicants who sought access to the
VDR, in order to carry out necessary due diligence on the
Corporate Debtor.

4.  The RP has further disclosed that in obedience to Regulation 35
of the CIR Regulations, he appointed two registered valuers,

namely (i) Duff and Phelps India Private Limited, and (ii) PWC, to

t—
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ascertain the liquidation value of the Corporate Debtor, after
reviewing and comparing the gquotations received from six
valuation agencies. The CoC approved the process and
evaluation criteria for evaluating a resolution plan in compliance
with the requirements of the Code, in order to ensure a fair and
transparent system of evaluation and also to ensure that the
best resolution plan for the Corporate Debtor is selected in the
most transparent manner, The CoC at its 4th meeting held on
27.11.2017 appointed KPMG India Private Limited ['KPMG' as
the evaluator of the resolution plans ("CoC Ewvaluator’) and
Shardul Amarchand Mangaldas & Co. as its legal counsel (‘CoC
Legal Advisor'). A process document dated 27.12.2017 amended
and clarified from time to time for submission of resolution plans
for the Corporate Debtor was issued to the prospective resolution
applicants by the RP on behalfl of the CoC.

In the 6 meeting held on 15.12.2017 the CoC decided to seek
extension of time beyond the period of 180 days for the CIR
Process to facilitate interested resolution applicants to submit
their resolution plans in respect of the Corporate Debtor. The
aforesaid resolution was voted and carried by 99.17% e-voting
(by wvoting share) held on 18.12.2017 and 19.12.2017.
Accordingly, we had granted extension vide order dated

21.12.2017 (Annexure-4).

dr—
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6. The RP had received three resolution plans as on 03.02.2018
which was the final deadline fixed, It is appropriate to mention
that the initial deadline for receipt of resolution plans was
23.12.2017 which was later extended from time to time.
Eventually the deadline was fixed at 03.02.2018. Even the
promoter of the Corporate Debtor sent an envelope which was
not opened on account of the doubt entertained by the RP with
regard to the eligibility of the promoter to submit a resolution
plan. The RP sought clarifications which were submitted by TSL
and JSW Living Private Limited by providing certain
addendum /clarification / confirmations. However, no
clarifications/confirmations were received from the third
resolution applicant i.e. Bhushan Emplovees. Consequently,
only two resolution plans of TSL and JSW Living Private Limited
were found compliant with the requirements of the Code and the
CIRP Regulations. In the 9th CoC meeting held on 06.03.2018 the
aforesaid resolution plans were discussed in consultation with
CoC evaluators and Legal Advisors. Accordingly, on the
recommendation of the CoC, TSL was notified as the highest
scoring resolution applicant (H1 Resolution Applicant) in the CIR
Process vide email dated 07.03.2018 [Annexure-6). Having being
determined as the H1 Resclution Applicant, the CoC has held

extensive negotiations and consultations with the H]1 Resolution

e
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Applicant, to improve and clarify its resolution plan. Pursuant to
the negotiations, the H1 Resolution Applicant submitted a
second addendum on 21.03.2018 after the first addendum dated
24.02.2018. The CoC approved the resolution plan with an
affirmative voting share percentage of 99.80% which is much
more than the minimum threshold of 75% as required by Section |
30 (4) of the Code. A copy of the CoC approved resolution plan of
H1 Resolution Applicant-TSL along with the voting pattern of
financial creditors approving the resolution plan has been placed
on record [Annexure-7 (Colly)]. In accordance with the process
document, the H1 Resolution Applicant was issued a letter of
intent subsequently. The aforesaid resolution plan approved by
the CoC has now been placed before us for seeking our
acceptance and approval in terms of the Code and CIRP
Eegulations.

The RP has also ascertained that in Part 10 of the CoC approved
resolution plan the Resolution Applicant has sought certain
reliefs and concessions and submission has been made that this
Tribunal may approve and direct the grant of the reliefs and
concessions envisaged in the CoC approved resolution plan
(Annexure-8).

The RP states that from the date of the approval of the

Resolution Plan by this Tribunal, this would be regarded as

-



effective date and until the date on which all the steps for the

implementation set out in Annexure 5 would be completed

(closing date), The plan envisaged inter alia the following:
“{a). that the RP, along with certain representatives of
Deloitte Touche Tohmatsu India LLP shall be appointed by
this Hon'ble Tribunal as the monitoring agency for the
Corporate Debtor (“Monitoring Ageney”). The Monitoring
Agency shall have the same functions, powers and
protections as ascribed to the RP under the Code. The CoC
shall continue with its roles and responsibilities, and have
protections, as set out in the Code including approving the
matters as are being approved dunng the period prior to
the Effective Date. The powers of the board of directors of
the Corporate Debtor shall remain suspended until the
Closing Date, and shall be exercised by the Monitoring
Agency: and (b) the Corporate Debtor and all its facilities
shall continue to receive supply of essential supplies, goods
and services (as defined in the Code and regulations made
thereunder) on an uninterrupted basis, and shall not for
any reason be shut down or restricted in its activities in
any manner. The steps set out in Annexure 5 of the CoC
Approved Resolution Plan are extracted and set out in

Annexure-9.7

@
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The RP has also made a reference to C.A. No. 176(PB)/2018
which he had filed under Section 19(2) of the Code. We have
issued notice and has recorded an assurance in the order dated
06.03.2018 given on behalf of the Corporate Debtor that every
assistance was to be provided (Annexure-11).

The RP has appointed Deloitte Touche Tohmatsu India LLP as
Forensic Consultant to assist in identifying suspect transactions
involving the Corporate Debtor which may be preferential,
undervalued, extortionate credit, and/or fraudulent, as
mandated under Section 25(j), 43 to 51 and 66 of the Code
(Avoidable Transactions). In that regard C.A. No. 176(PB)/2018
has been filed by the RP to seek eertain reliefs including the
avoidance of suspect transactions identified by the Forensic
Consultant. A reference has also been invited to C.A. No.
186(PB) /2018 filed by Larsen & Toubro Limited which is
awaiting disposal after the filing of reply. We have already
observed in preceding para that C.A. No. 217(PB)/2018 filed by
the Bhushan Employees is also pending and same shall also be
disposed of with this order. The objection raised by the Bhushan
Employees on the eligibility of the H1 Resolution Applicant and
JSW Living Private Limited were discussed and deliberated
upont. The RP has clarified that after receiving objections

from Bhushan Employees he has sought clarifications

9
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from both the Resolution Applicants on the objections raised by
Bhushan Emplovees prior to 9% meeting of CoC held on
06.03.2018. Both the Resolution Applicants namely TSL and
J8W Living Private Limited responded to the clarifications sought
by the RP. The H]1 Resclution Applicant-TSL has also submitted
legal opinions/advice obtained from various Legal Firms from
India and Abroad and the opinion of Hon'ble Justice Mr. Deepak
Verma (Retd.}), Mr. Mukul Rohatg, Senior Advocate and Former
Attorney General of India and Mr. Ravi Kadam, Senior Advocate,
on the eligibility of Hl1 Resolution Applicant-TSL. Both the
Resolution Applicants submitted affidavits specifically declaring
and affirming their eligibility under Section 29A of the Code.
After considering the objections, the clarifications, legal opinions
and the legal advice independently obtained by the RP he has
reached the conclusion that Hl1 Resolution Applicant-TSL and
JSW Living Private Limited were not ineligible under Section 294
of the Code on the grounds put forward by the Bhushan
Employees. It was only after fully satisfying itself, the CoC
reached the conclusion that no ground to disqualify the
Resolution Applicant were made out in the objections raised by
Bhushan Employees and JSW Living Private Limited. The

decision of the CoC has been intimated to the authorized

. representative of Bhushan Employees and a copy of the order

10
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dated 09.03.2018 has been placed on record (Annexure-13). It is
in the aforesaid facts and circumstances that the RP has made
the prayver recorded in the opening para of this order.
Replies to the application have been filed by Bhushan Energy
Limited, Bhushan Employees and TSL.

Bhus e Limited
In the reply filed by the Bhushan Energy Limited which itself is
under CIR Process it has been submitted that the resolution
plan adversely effect the rights of BEL which arise under the
power purchase apreements dated 29.03.2007 as amended on
30.06.2014 and dated 26.10.2010 as amended on 05.05.2014
(PPA-1 & PPA-2). These agreements were entered into between
BEL and the Corporate Debtor. The objection raised is that the
resolution plan submitted by TSL seeks to terminate the said
power purchase agreements unlawfully and the reply has been
filed objecting to the resolution plan filed by the Resolution
Applicant.
It has been pointed out that BEL is a group company of the
Corporate Debtor and its scle business is to own and operate a
coal-based thermal power project (300 MW and 185 MW). These
projects have been set up within I-ht: premises of the Corporate
Debtor’s integrated steel plant at Meramandali, Dhenkanal

District, Odisha. It was established to meet the demand of the

#‘___.—‘-
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Corporate Debtor's integrated steel plant and the Corporate

Debtor and BEL had entered into the aforesaid two PPAs. The

main salient features of the PPAs have been listed with the

emphasis that there was no provision for their early termination.

Main features have been highlighted as under:-

i

i,

L

The term of supply under PFA-1 is from April 1, 2014
till September 30, 2024, and the term of supply
under PPA-2 is from April 1, 2013 till December 31,
2024, Pertinently, there is no provision for early
termination of the PPAs.

The recitals of the PPAs record that the Corporate
Debtor’s industrial unit requires power to run, and
can consume the entire net electricity output of the
CPP. In this regard, under Clause 3 of the PPAs, the
Corporate Debtor has agreed and undertaken to
mandatorily purchase the entire power generated by
BEL. Clause 3(h) of the PPAs stipulates that, in the
event the Corporate Debtor fails to consume the
entire output generated, the Corporate Debtor is
liable to be compensate BEL:

a. for the shortfall in units purchased by the

Corporate Debtor;

e
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b. in the event that BEL sells any such power to a
third party, for the unscld units as well as any
inferior price realized by BEL pursuant to such
sale.

The compensation is to be decided on the basis
of the amount that ought to have been
received /realized by BEL had there been no
default on the part of the Corporate Debtor.
Furthermore, in case of any shortfall in offtake,
the Corporate Debtor is reguired to provide BEL
with the necessary transmission facility to
transport power to the grid.

iii. In terms of Clause 3(i) of PPA-1, the power is to be
supplied to the Corporate Debtor at the cost of
generation or INR 2.50 per KwH, whichever is higher.,
In terms of Clause 3(1) of the PPA-2, the power is to
be supplied to the Corporate Debtor at grid rate or
INR 3.35 per KwH, whichever is earlier.

iv. Clause 3(i) expressly states that the lenders of BEL
have agreed to provide funds to BEL for
implementation and operation of the CPP on the
basis of the PPAs. Further, the Corporate Debtor is

contractually bound to make good any shortfall on

at——"
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the part of BEL in meeting its obligations to its
lenders on account of the above rate(s).

V. Under Clause 3{i) of the PPAs, the Corporate Debtor
1s contractually bound to make minimum payment to
BEL towards supply of power under the PPAs that
will be sufficient for BEL to meet its expenses, taxes
and debt-service obligations to the lenders. Such
mimmum payments are to be adjusted by the
Corporate Debtor against future payments to be
made to BEL.”

14, On account of financial stringency and to meet lenders’
obligations BEL sought to revise its price for supply of power
from 01.04.2017 and it sent a letter dated 06.06.2017 to the
Corporate Debtor (Annexure R-1). However, a petition under
Section 7 of the Code thereafter was admitted on 26.07.2017
and the CIR Process was initiated. BEL being an operational
creditor submitted its claim on 09.08.2017 in Form B to the RP
for a sum of Rs, 1,14,59,83,000. This amount was owed by the
Corporate Debtor to BEL under the PPAs. Form B submitted on
09.08.2017 has been placed on record (Annexure R-2). The
allegation of the objector-BEL is that the RP failed to respond
despite repeated reminders by emails and failed to consider its

Form B. Subsequently BEL was inducted as an operational

©_——
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creditor as could be seen from the list of creditors dated
17.01.2018 uploaded on the Corporate Debtor's website. The
claim of the BEL is stated to be rejected by the RP.

It is further asserted that RP of BEL also wrote to the RP of the
Corporate Debtor as a follow up action on 22.02.2018 to enguire
about the reasons for rejection of BEL's claim. While various
resolution plans were being considered for the Corporate Debtor
the BP of BEL wrote to the RP of the Corporate Debtor reminding
him of contractual obligations of the Corporate Debtor towards
BEL under the PPAs and keeping in view the contractual
relationship between them a request was made to keep the
interest of the BEL in mind while assessing and analysing
resolution plans received for Insolvency resolution of the
Corporate Debtor. Even the revised plan was filed on 20.03.2018
in Form B again by BEL by increasing the claim amount. On
account of revised rates per unit, the price of power supply
pursuant to the tariff arrived at was based on a study conducted
by a power sector expert appointed by the RP of BEL. Despite
that the RP failed to induct BEL as an operational ecreditor,
despite the claim being [iled within time as per Regulation 12 of
the CIRP Regulations. A copy of Form B submitted om
20.03.2018 has been added as Annexure R-3. The prayer made

in the application which the Resolution Applicant of BEL seeks

@
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through this Tribunal is the non-enforcement of clauses of the
Resolution Plan which adversely affect the claims of BEL and its
rights under the PPAs. The RP of the BEL claims that he is
saddled with the duty to preserve and protect its assets {(Section
20(1) read with Sections 25(1) and 23(2) of the Code). It has been
asserted that the power purchase agreements must not be
permitted to be terminated being onerous and if at all it is
permitted then the same shall take effect from the expiry of three
months of the closing date on the completion of CIR Process of
BEL. According to further averments such a clause in the
resolution plan is illegal and unenforceable. Reference has been
to the provisions of Section 30 of the Code and Regulations 37
and 38 of the CIRP Regulations which set out the contours
within which a resolution plan may be approved and given effect
to. There is no power with the RP or CoC to annul contractual
arrangements entered into by the Corporate Debtor with a
related party’. According to BEL it is different matter that
provision has been made to avoidance of transaction which
might be qualified as either ‘preferential transactions’ under
Section 43 of the Code or ‘under value transactions’ under
Section 45 of the Code. The contractual rights are recognized
and protected under Article 300A of the Constitution and cannot

be abrogated, superseded or taken away without due process of

=
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law. The claim has been unfairly rejected by the RP without due
consideration without even acknowledging the claim which was
filed on 20.03.2018, Reliance has also been placed on Regulation
37 of the CIRP Regulations and praver has been made that the
RP of Corporate Debtor must accept BEL's claim of Rs.
438,32,00,00,000 submitted to him on 20.03.2018 and he
should ensure that the claim of the BEL as an operational
creditor are duly recognized and provided for in the resolution
plan,

Apart from filing reply to the application of the RP, the Bhushan
Employees have also filed C.A. No. 237 /2018 as part and parcel
of this reply. The employees have taken support of Section 31 of
the Code that this Tribunal must be satisfied before according
approval to the resolution plan, It has also been highlighted that
every resolution plan received by the RP must be examined
threadbare by him and after conflirming the eligibility the process
can be advanced. The affidavit filed in support of the application
C.A. No. 244 /2018 is vague as the verification 1s to the best of
his knowledge and belief. The Bhushan Employees have also
asserted that their locus standi has been questioned by the RP
when the employees raised objections on the eligibility of the
resolution applicant by filing objection dated 22.02.2018 sent by

email on 23.02.2018. A decision on their objections was taken

17



but no minutes of the meeting dated 06.03.2018 showing the
ground of rejection has been communicated nor it could be
shown that on what basis the locus of the employees has been
guestioned.

17. The Employees have submitted that the application filed by the
RP is incomplete as there is non compliance of Section 30(6) of
the Code which mandates the RP to submit the resolution plan
as approved by the CoC before the Adjudicating Authority-NCLT.
It is alleged that the resolution plan filed by the RP along with
the instant application is incomplete as many of the annexures
have not been placed before the Adjudicating Authority with the
instant application which have vital information and bearing on
the resolution plan. Reference has been made to Regulation 38 of
the CIRP Regulations to submit that it is mandatory on the part
of the RP to provide the details of the resolution applicant and
other connected persons and many annexures relating to
mandatory information have not been filed. It is prayed that the
application must be dismissed on that ground alone. A reference
has been invited to Annexure & which contains details relating to
compliance of Section 29A of the Code which has been withheld
from the Tribunal. Despite information given to the RP and its

counsel the documents have not been supplied.

ar——
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There are further allegations of misrepresentation of facts and
reference has been made to the averments made in para 23 of
the application and order dated 19.03.2018 has been
deliberately misquoted. Likewise, objection has been raised that
there is no compliance of order dated 21.12.2017 and
19.03.2018 passed by this Tribunal. In the order dated
21.12.2017 we have directed the RP to bring to the notice of the
CoC aboul the latest developments which have emerged from the
1ssuance of ordinance on 23.11.2017. As the ordinance requires
[ulfilment of additional conditions it has to be taken into account
during the progress of the CIR Process [Annexure R-2).

The stand taken in the reply is that examination of the
resolution plan involves a serious public interest, as most of the
members of the CoC belong to Public Sector Undertakings and
fall within the purview of State as defined under Article 12 of the
Constitution, Therefore, the proceedings before the Tribunal has
to be regarded as adversarial in nature. However, it has been
stated that Bhushan Employees are in the favour of the
rehabilitation of the company as it is in their own interest and in
the interest of all other stakeholders.

In CA 217(PB)/2018 filed under Section 60(5)(a) & [c) of the
Code the Bhushan Employees have sought direction to the RP to

decide their objections dated 22.02.2018 filed by them and no
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decision has been taken |Annexure R-3 (colly)|. The application
was heard by the Adjudicating Authority on 19.03.2018. A
submission was made before us by the counsel for the RP that
the decision was to be taken by the CoC in the meeting which
was held on 20.03.2018 (Annexure R-4) which according to the
RP were discussed in the meeting of the CoC held on
20.03.2018. TSL also submitted various legal opinions before the
RP/CoC to show its eligibility in terms of Section 29A of the
Code. Their allegation is that the resolution applicants are not
ineligible as per the requirements of Section 29A of the Code, It
also does not fulfil ostensibly mandate of qualifications. The
opinions of the Foreign Law Firms or Indian experts would be
useless in the face of prima-facie satisfaction of its requirements.
It has also been asserted that the decision taken by the RP/CoC
on 20.03.2018 is not an informed decision as were directed by
the Adjudicating Authority in its order dated 19.03.2018
(Annexure R-4),

21. Bubstantiating the allegations, it has been pointed out by
Bhushan Employees that the RP should have insisted on TSL to
disclose all facts, circumstances including orders passed by the
Court at the United Kingdom and the bankruptcy proceedings
against Mr. C. Shiva Shankaran who continues to be an

undischarged insolvent. The 100% subsidiary of TSL suffered a

e
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disability which is covered by the ambit of Section 29-A of the
Code on account of conviction of its wholly owned subsidiary
company as it been convicted under Section 33(1)(a) of the
Health and Safety at Work Act 1974 by Crown Court at Kingston
upon Hull, United Kingdon vide the judgment dated 02.02.2018.
Equally reference has been made to the declaration given by
Hon'ble the Supreme Court of Sevchelles in August, 2014
declaring Mr. C. Shiva Shankaran as bankrupt which has more
than 10% shareholding in the group companies of Corporate
Debtor i.e. Tata Teleservices Limited a company connected with
and part of the resolution applicant-TSL. The TATA Sons
executed an enforceable guarantee in favour of the creditor of the
said company. Mr. Shankaran having been declared bankrupt
and TSL bemg a related party would attract disgualification of
TSL. In terms of schedule under Regulation 7({2)(g) of the
Insolvency and Bankruptcy Board of India [Insolvency
Professionals) Regulations, 2016, the Resolution Professional
must ensure that he maintains contemporaneous records for
any decision taken, the reasons for taking the decision, and the
information and ewidence in support of such decision. The
decision taken by the RP pertaining to the eligibility of the
resolution applicants patently viclated the Code of Conduct by

which the RP is bound. The decision of the RP/CoC is also liable

—
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to be set aside being pre-meditated. According to RP if the
decision on the eligibility under Section 29A of the Code was to
be taken by the CoC in the meeting held on 20.3.2018 then how
TSL was declared as compliant H1 Resolution Applicant in the
CoC meeting held on 06.03.2018. The relief sought in the form of
Annexure-8 can also not be granted.

According to the averments made the principles of natural
justice stand violated. The objections have not been considered
with the seriousness it deserves. It was not an empty formality
and from the Minutes of Meeting dated 20.03.2018 what was
stated before this Tribunal was a mere farce and there was
already an impenetrable wall of pre-judged opinion. Such a
procedure is a negation of principles of natural justice and
unfair.

The resolution plan has also been attached and it appears that it
is full of conditions and contrary to the interest of other stake
holder especially the CoC and Employees. There is no provision
to grant reliefl which has been claimed by the RP as set forth in
Annexure-8 which seeks waiving of taxes, duties etc. The
resolution plan which is conditional cannot be regarded as
complete.

Parawise reply on merits has also been given and there is no new

fact which may be worth notice.

g
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25. CoC has also filed affidavit in reply. The affidavit firstly notes the
[acts as narrated by the RP and then supported in letter and
spirit all that the RP has submitted in the application. It has
been highlighted that on 06.03.2018 in the ninth meeting of the
CoC the RP informed that the plans submitted by TSL and JSW
Living Private Limited were the only plans which were found
compliant with the provisions of the Code and CIRP Regulations.
The one submitted by Bhushan Employees was found to be non-
compliant with the Code inter alia for the reasons that the
mandatory contents as prescribed under Regulation 38 of the
CIRP Regulations were not fulfilled by the aforesaid resolution
plans. There was no disclosure made with regard to source of
funds, bid bond, identity of resolution applicant as well as
connected persons, details of convictions, investigations pending
etc. despite meetings and follow ups conducted by the RP. A
copy of the minutes of the meeting of the CoC dated 06.03.2018
has been placed on record (Annexure-1). The aforesaid two
resolution plans submitted by TSL and JSW were evaluated
extensively by the CoC advisor on the evaluation criteria set
forth in the process document. The plan submitted by TSL
emerged as the highest evaluated plan and after discussion by

CoC in accordance with the provisions of the process document

ﬂh and negotiations held with TSL being the highest bidder. The
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resolution plan submitted by TSL was also amended on various
dates which have now been annexed with the application filed by
the RP. A copy of the process document and evaluation
conducted in respect of two plans in the light of the criteria set
up in the process document have been placed on record in a
separate sealed cover. All other averments are the repetition of
what the RP has stated in the application.

Reply of Resolution Applicant-TSL

26. Reply to the objections raised by Bhushan Employees has also
been filed Resolution Applicant-TSL. It has been urged that
Bhushan Employees have no locus standi to challenge the
decision taken by the CoC with respect to the eligibility of the
Resolution Applicant as a successful bidder. The Bhushan
Employees has not challenged the decision of the RP rejecting its
resolution plan on the ground that Bhushan Employees failed to
disclose its source of lund despite repeated clarifications sought.,

27. It has also been submitted that the resolution plan submitted by
Fesolution Applicant-TSL contemplates that all employees on the
roll of the BSL-Corporate Debtor would continue to be employed
with the Corporate Debtor w.e.l. the date of transfer of the
management fcontrol of the Corporate Debtor to the Resolution
Applicant. The mterest of the employees of the Corporate Debtor

have been taken care of and there is no conflict of interest at any
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stage. The dues of the employees are paid off although
liguidation value as computed by the valuer under Regulation 35
of the CIRP Regulations read with Section 53 of the Code does
not mandate the same,

28. TBSL also has questioned the locus standi of BEL under Section
30 and 31 of the Code. Referring to an order dated 28.03.2018
directing the RP to supply a copy of the application to BEL and
Bhushan Employees, the Resolution Applicant-TSL has
submitted that the resolution plan contains certain confidential
and business proprietary information pertaining to the
Resolution Applicant which cannot be put in public domain. It
has been shared by the TSL with the EP under the cover of
confidentiality in accordance with the provisions of Section 29 of
the Code. It has therefore been suggested that the RP is duty
bound to maintain confidentiality by not sharing the resolution
plan of TSL in any manner whatsoever with a third party.
Accordingly, a direction has been sought to the RP, BEL and
Bhushan Employees to refrain from sharing the resolution plan
belonging to the TSL and /or the information contained therein in
any manner whatsoever with any party who 1s not present before
this Tribunal and is not entitled to receive the same under the

provisions of the Code.
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Larsen & Tourbo Limited has filed C.A. No. 186(PB)/2018 under
Section 60(5)(c) of the Code asserting that it must be regarded as
a secured creditor and the resolution plan must provide for its
full dues. It has sought directions to the RP and the CoC to
accord L&T the same priority which is accorded to secured
creditors 1n respect of its due amounting to Rs. 961,56,79,356
(Rupees nine hundred and sixty one crores fifty six lakhs seventy
nine thousand three hundred and fifty six only) owed bv the
Corporate Debtor for supply and erection of the steel plant. As a
consequence of its treatment as secured creditor direction be
issued to the RP and CoC to provide payment of full dues to L&T
in the resolution plan.

Thiz application has been contested and reply has been liled by
the RP citing various provisions of the Code, The RP has
guestioned the locus standi of the LE&T to file such an application
and has averred that the provisions of Section 60(5) of the Code
are completely misinterpreted and misused which is abundantly
clear in its intent. The applicant-L&T is trying to seek the relief
which it should have sought in arbitration proceedings prior to
the commencement of the CIR Process. The status of the L&T is
clearly that of a supplier of goods and services and it would fall

in the category of Operational Creditor of the Corporate Debtor,

Qe
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By no stretch of imagination, it could be regarded as a secured
creditor which is patently against the provisions of the Code and
invocation of Section 55(4)(b) of the Transfer of Property Act is
wholly misuse of the process which has no relationship with the
issue arising for consideration. Even the claim made by the L&T
in its quantum and nature has been disputed. In the parawise
comments similar reply has been tendered by the EP. The RP
has also filed lists of documents.

31, The L&T has reiterated its assertions by filing a rejoinder,

Submissions made by Shri Ravi Kadam, Learned Senior Advocate
and Mr. Tushar Mehta, Learned Senior Advocate on behalf of RP
and CoC.

32. Opening the arguments on behalf of the RP & CoC, Mr. Kadam &
Mr. Mehta learned Senior counsel respectively have highlighted
various steps taken by Mr. Vijay Kumar V. Iyer as an [RP/RP
which culminated into an approval of resolution plan by CoC
submitted by TEL as a highest scoring resolution applicant (H1
resolution applicant) (Annexure-6). The CoC considered n its Db
meeting held on 06.03.2018 and identified the Resolution
Applicant-TSL whose resolution plan supports the highest score
in terms of the evaluation parameters set out by the CoC in the
evaluation matrix. It was accordingly notified as the highest

scoring resolution applicant. On its determination as HI
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resolution applicant, the CoC held engaged discussions with H1
resclution applicant, to seek further clarifications concerning the
resolution plan. A second addendum dated 21.03.2018 in
addition to the resolution plan dated 03.02.2018 as amended
and supplemented, was submitted by the Resolution Applicant.
The e-voling process was conducted for the 10" meeting of the
CoC held on 22.03.2018 with an affirmative voting percentage of
99.80%. The Tata Capital Financial Services Limited, Indusind
Bank and ING Banl NV, which were members of the CoC could
not vote but subsequently sent their affirmative vote supporting
the CoC approved resolution plan. An application by the
Indusind Bank being C.A. No, 250(PB)/2018 was filed with a
prayer to this Tribunal that the affirmative vote of the Indusind
Bank on the CoC approved resclution plan be considered and
included. The Tribunal passed an order on 28.03.2018 and
accepted the explanation tendered. The Tata Capital Financial
Services Limited also filed a similar application on 09.04.2018
for recording their consent to the CoC approved resolution plan
for including the final voting percentage in favour of the CoC
approved resolution plan. Thus, the Resclution Plan of
Resolution Applicant-TSL has backing of 100% share voting of
the members of the CoC. The resolution plan and the e-voting
pattern is annexed |[Annexure-7 (Colly)].
a
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33, Mr. Kadam & Mr. Mehta have then highlighted salient features of
the CoC approved resclution plan. The resolution debt amount
based on claims received [rom various creditors as on
20.03,2018 has been specified. The total outstanding financial
debt of the Corporate Debtor received as on 20.03.2018 and
admitted has also been specified along with outstanding
pperational debt of its workmen. The total claims received from
other Creditors as on the aforesaid date has also been noted and
the liquidation value of the Corporate Debtor is stated to be Rs,
14541,00,00,000/-.

34. The H1 Resolution Applicant has offered upfront payment of Rs.
32,200 crores in respect of the Financial Debt owed to the
Financial Creditors and admitted by the RP. In addition, the HI
Resolution Applicant has also provided for the following equity to
the Financial Creditors in respect of the Financial Debt admitted
by the RP, as a consequence of which, the Financial Creditors
shall hold 12.27% (in the event that the erstwhile promoter
group shareholding is not counted towards promoter
shareholding for the purposes of SEEI (Listing Obligations and
Disclosure Requirements) Regulations, 2015 or 13.43% of the
equity shares of the Corporate Debtor (in the event that SEBI
does not allow the erstwhile existing promoter group

shareholding to be counted towards public shareholding. The
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claims of the Operational Creditors admitted by RP is
approximately Rs. 1,332 crores and the Resolution Applicant has
offered to pay Rs. 1,200 crores to the Operational Creditors
[other than Employvees, Workmen and Related Parties) over a
period of one year post completion of transaction. The liquidation
value entitlement of the Operational Creditors as per the
provisions of Section 30{2)(b) of the Code is nil. It has further
been pointed out that Rs. 200 Crore is to be paid to all
operational creditors on a pro-rata basis and Rs. 1000 Crores 1s
to be paid to them based on critically vis-a-vis the continued
business viability of the Corporate Debtor. Significantly the
Resolution Applicant intends to retain all employees on-roll of
the Corporate Debtor. The admitted claims of the employees
amounting to Rs. 0.29 crore as against the claimed amount of
Rs. 1.B9 crore has been set out. A sum of Rs. 0.27 crores
towards the workmen and employees claims based on the claims
admitted by the RP till 08.01.2018 is to be paid. Any additional
dues of the employees would be adjusted from the amount
payable to the Financial Creditors i.e. Rs. 35,200 crores in case
the amount cannot be met through cash flows of the Corporate
Debtor. It i1s thus clear that the entire dues of employees and
workmen, are proposed be paid to the extent admitted by the RP.

Allocation has also been made to other Creditors and the

s
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amount admitted is Rs. 59,50,11,151.21 and nothing is payable
under the resclution plan to other Creditors. The unding
mechanism has also been provided.

It has also been requested that the monitoring agency may be
appointed by this Tribunal to perform with the same functions,
powers and protections as the RP under the Code. In that regard
the continuation of the present RP along with its delegates as the
Monitoring agency from the effective date until the closing date
in accordance with the terms of the plan be made. The CoC
should also continue with its roles and responsibilities, and have
protections, provided in the Code.

In the resolution plan reliefs and concessions have been claimed
which are listed in Annexure-8. The resolution plan is not made
subject to the condition of grant of reliefs and concessions as
clarified in Section 8.9 and 10.2 of the CoC approved resolution
plan. The RP has annexed his compliance report with the written
submissions (Annexure-A). Certain annexures/sub-annexures of
the resolution plan of TSL which were inadvertently missed out
while filing the reselution plan with C.A, No. 244(PB)/2018 have
since been filed in a sealed cover supported by an affidavit.

Mr. Kadam & Mr. Mehta, learned Senior counsel have also
emphasized that the RP has certified in para 13 of C.A. No.

244|PB)/2018 and para 3 of the affidavit filed by Diary No.
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1946 /2018 and para 3 of the Diary No. 1923/2018 that the
contents of the resolution plan meet all the requirements of the
Code and the CIRP Regulations.

38. Mr. Kadam & Mr. Mehta, learned Senior counsel have then
replied the objections raised by Bhushan Emplovees in their
application No. 237(PB)/2018 and also in reply to the RP's
application C.A. No. 244(PB|/2018. It has been submitted that
the application and objections are not maintainable and it is a
malafide obstruction to derail the time sensitive CIR Process of
the Corporate Debtor which is8 nearing imminent fruition.
Learned counsel highlighted that the objections have been
signed by one Mr. Rahul Sengupta alone. The objections raised
by the Bhushan Employees vide its email dated 23.02.2013 do
not contain any power of attorney/letter of
authority /vakalatnama authorizing Mr. Sengupta to file any
such application and objections on behall of unnamed 352
employees of the Corporate Debtor. Therefore, the application is
severely defective and 1s liable to be dismissed in limine. C.A. No,
217(PB)/2018 filed by Bhushan Employees is without any
vakalatnama and an attempt was made to provide a separate
PDF file along with purperted resolution plan of the Bhushan
Employees in a pen drive. In para 4 (d) of the cover letter it was

stated that Mr. Nittin Johari, CFO who is the former member of

[ﬁi-_’/__,_
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the suspended Board, Mr. Rahul Sengupta and Mr. Pankaj Batra
are the contact person for the purposes of resolution plan and
Mr. Rahul Sengupta is a director on the board of directors of the
Corporate Debtor since 2005, along with the promoters of the
Corporate Debtor who are barred by virtue of provisions of
Section 29A of the Code. Thus, he is a part of the management
which has overseen the degeneration of the Corporate Debtor
setting in the current situation showing that their loan account
with the banks is one of the largest NPA in the entire banking
sector in India,

According to the record the RP and the CoC had duly considered
the objections raised by Bhushan Employees regarding HI
Kesolution Applicant and JSW Living Private Limited before
concluding that the two resolution applicants were not ineligible
under Section 29A of the Code on the ground alleged by the
Bhushan Emplovees. In order to confirm compliance with
Section 29A of the Code, the RP and the CoC sought and
pbtained affidavits from the Resohation Applicants specifically
declaring and affirming their eligibility under Section 29A of the
Code which have been duly submitted by H1 Resolution
Applicant and JSW Living Private Limited as part of their
respective resolution plans confirming that they were not

disqualified by virtue of the provisions of Section 29A of the Code
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(affidawit of the H1 Resolution Applicant is at page 1481 of Diary
No, 1923).

The Bhushan Employees insisted by email dated 23.02.2018 on
the RP that both the aforesaid Resolution Applicants were not
eligible. The H1 Resolution Applicant-TSL sent its response on
27.02.2017 along with legal opinions,/ advice obtained from AZB
& Partners and also Herbert Smith and Norton Rose, English
Solicitor Firms and opinion from Hon'ble Justice Shri Deepak
Verma, Former Judge of the Hon'ble Supreme Court, and Mr,
Mukul Rohatgi, Learned Senior Advocate and Former Attorney
General of India. Separate opinion was sought from Mr. Ravi
Kadam, a Former Advocate General, State of Maharashtra and
an English Solicitor Firm, Burges Salmon LLP. Accordingly, both
the Resolution Applicants were found eligible without suffering
from any disability contemplated by Section 29A of the Code.
C.A. No. 217(PB)/2018 was filed by the Bhushan Employees
which was disposed of vide order dated 19.03.2018 with
direction to the RP to consider the objections of the Bhushan
Employees in accordance with the law and the CoC in its 10
meeting held on 20.03.2018 thoroughly deliberated upon the
objections on the eligibility of the two resolution applicants and
it concluded that there were no grounds to disqualify either of

the two Resolution Applicants on the basis of the objections
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raised by the Bhushan Employees. Accordingly, the RP provided
an update to the Bhushan Employees vide his email dated

23.03.2018 [Annexure R-4 at page 75 of the RP's reply).

Conviction of Tata Steel UK and disability of TSL

G

The Bhushan Employees raised an objection that a wholly owned
subsidiary of TSL-Resolution Applicant is a connected person
and the entity is known as Tata Steel UK. The aforesaid
connected person has been found guilty on two counts under the
Health and Safety at Work Act, 1974 (for brevity ‘HSW Act’) vide
an order dated 02.02.2018 for failing to discharge its duties
under Section 2(1) of the HSW Act, UK, The objection raised is
that since Tata Bteel UK has been convicted by order dated
02.02.2018 passed by the Crown Court at Kingston Upon Hull of
an offence punishable with imprisonment for two years or more
it attracted disqualification under Section 29A of the Code. Mr,
Kadam & Mr. Mehta have argued that on the language of Section
29A [b) read with explanation (iii)j of the Code no such
disqualification is contemplated. It has firstly been argued that
under the sentencing guidelines in respect of offences under the
HSW Act, the English Court cannot impose a sentence of
imprisonment on a company and thereby the only available
penalty is that of a fine which has actually been done. A Court

can also impose a fine and/or a custodial sentence on a Director
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of the Company if the Director is being prosecuted in addition to
the Company which is not the position in the present case.
Highlighting the distinction between the provisions of Section 33
of HSW Act and 294 (b] of the Code Mr. Kadam & Mr. Mehta
have argued that the Indian Law only talks of imposition of
sentence of two vears or more in order to attract disability
whereas under the English Law both have been provided. It has
accordingly been argued that where sentence and fine are
envisaged the Courts have the discretion to impose fine and
where the imprisonment is the only punishment a company
cannot even be prosecuted as imposition of custedial sentence is
a legal impossibility, In support of his submissions learned
counsel has placed reliance on the observations made by Hon'ble
the Supreme Court in the case of Standard Chartered v.
Directorate of Enforcement and Ors., (2005) 4 SCC 530.

[t has then been submitted that the expression ‘punishable’
must be interpreted to mean capable or liable to punishment. In
other words, the punishment must be capable of being inflicted
by punishing by law and reliance has been placed on the
observations made in the case of Sube Singh and Ors. V. State
of Haryana and Ors., 1989(1) SCC 235 to argue that a
company is not capable of suffering punishment by

imprisonment. Therefore, in the present case also where the
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sentence of imprisonment could not be imposed and was a legal
impossibility and therefore, the offence committed by Tata Steel
UK was not capable of being punished by imprisonment at all,
Referring to the provisions of Section 29A (d) of the Code, learned
counsel have submitted that it is to be presumed that the
legislature was aware of the legal position on the issue of
impossibility of awarding of a custodial sentence to a company
yet it prescribed only for sentence and had the legislature
intended to cover a juristic person like a company within the
scope of Section 29A (d) of the Code in addition to natural
persons, 1t would have expressly specified punishment by
imposition of a fine., Having not done that Section 29A (d) of the
Code is inapplicable to juristic persons and would only cover
natural persons. It was then contended that Section 3(23} of the
Code which defines the term ‘person’ also includes the term
‘company and the same has been made subject to the term
‘unless the context otherwise requires’. In this regard, reference
has also been made to Section 29A [e] of the Code which too ex-
facie applies to natural persons and not to corporate persons. [t
has also been submitted that conviction under the provisions of
Section 33 (1) (a) of the HSW Act, UK cannot be categorized and

treated equivalent to the one contemplated by Section 29A (d) of

j' the Code as the UK Act provides for imprisonment for a term not
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exceeding two years, or a [ine, or both’ It thus prescribes a
maximum term of two years whereas Section 29A (d) of the Code
contemplates offence punishable with imprisonment for two
years or more. It has thus been argued that it cannot be
concluded that TATA Steel UK was convicted for an offence
punishable with imprisonment for two years or more.

43. Explaming the allegations of concealment, learned counsel have
clarified that the proceedings regarding Tata Steel UK were
disclosed when the judgment was received on 02.02.2018 by the
Resolution Applicant-TSL after the submission of its resolution
plan on 03.02.2018, Accordingly, conviction could not have been
disclosed earlier. However, the factum of proceedings pending

against TATA Steel UK were disclosed.

Allegations of Bhushan Employees in respect of Mr. C.

Sivasankaran and reply by the RP/CoC

44. Another allegation levelled by the Bhushan Employees was that
TSL had a relation with Mr, C, Sivasankaran who was declared
bankrupt by the Supreme Court of Seychelles in August, 2014,
Mr. Sivasankaran through his company, Sterling Infotech Private
Limited had purchased shares in Tata Teleservices Limited. It
was alleged that he had taken a loan of Rs. 650 crores from

Standard Chartered Bank and the Resolution Applicant-TSL

ar—
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stood guarantee. It was also alleged that Mr. Sivasankaran made
a post-bankruptcy composition offer and came out of the
bankruptcy in 2016 which would not cure the embargo imposed
by the provisions of Section 28A of the Code. In that regard
Bhushan Employees has placed reliance on a newspaper report
in support of the allegation.

45, Mr. Kadam and Mr. Mchta have argued that no fact have been
brought on the record to show that Mr. Sivasankaran or Sterling
Infotech Private Limited would qualify as a ‘related party’ or
‘mssociate company’ or otherwise a ‘connected person’ of the
Resolution Applicant. In that regard reference has been invited
to the letter dated 22.02.2018 sent to the RP, employees
application and cbjections. Learned counsel have submitted that
even during oral arguments no reference has been made to any
material nor there is anything on record. There is no imputation
that Mr. Sivasankaran and/or Sterling Infotech Private Limited
are acting jointly or in concert with TSL-Resolution Applicant in
submitting the resolution plan, The H1 Resolution Applicant-TSL
specifically clarified that neither Mr. Sivasankaran nor Sterling
Infotech Private Limited as a ‘related person' or ‘connected
person’ of the Resolution Applicant-TSL. As per Annul Report

2016 for Tata Teleservices Limited only 0.52% shares were held

by Sterling Infotech Private Limited at the end of Financial Year
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2016-17. It has also been clarified that Sterling Infotech Private
Limited had taken a loan from SCB and pledged its shares in
Tata Teleservices Limited to SCB. In order to prevent the shares
from being sold to an undesirable entity, Tata Sons provided as
undertaking to SCB that it would purchase the shares at a pre-
determined price in the event of an invocation and did not
guarantee any repayment of loan taken by Sterling Infotech
Private Limited from SCB. It was only seeking to purchase the
shares which were in the nature of a pre-emption right and the
undertaking lapsed almost nine years ago as it ceased to operate
in March 2009 and was not acted upon by SCB. In any case that
Seychelles Bankruptcy Order was subsequently revoked in 2016
and current status of Mr. Sivasankaran or Sterling Infotech
Private Limited has not been placed on record. Therefore, the
argument 1s liable to be rejected.

46. Learned counsel then argued that principles of natural justice in
respect of Bhushan Employees have been religiously complied
with and the Bhushan Employees have no locus standi in the
present matter as they have on their own accord, withdrawn
from the CIR Process, They have thus no right to object to the
resolution plan which is otherwise compliant. No resclution

applicant with a defective plan is permitted to attend the CoC

j| meetings where the compliant resolution plans are being
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discussed. Each of the two resolution applicants whose plans
were found to be compliant were provided with an opportunity to
present their respective resolution plans to the CoC, in
accordance with the provisions of Section 30(5) of the Code and
no preferential treatment was accorded to any of the aforesaid
two applicants. In any case there is no right of personal hearing
and no vested right has been violated.

Dealing with the objection filed by the BEL, learned counsel have
argued that the objection raised by BEL is that the RP should
accept its claim for outstanding dues against the Corporate
Debtor and ensure that adequate provision is made for the same
in the resolution plan as per the BEL objections filed vide Diary
No, 3078/2018. The objections have been duly replied by the RP
vide its reply registered at Diary No. 1927/2018. Learned
counsel has submitted that the objections are liable to be
rejected for the following reasons:

A. The Adjudicating Authoerity has to act in accordance
with the requirements of Section 31(1) of the Code and
considered a resolution plan submitted for its approval.
The BEL has sought redetermination of its claims
rejected by the RP, Such a redetermination is not

envisaged under Section 30 and 31 of the Code.
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B. The objections were rejected by the RP in January, 2018
and the present application was filed on 03.04.2018
which suggests that it lacks bonafide and is aimed at
extract an advantage by delaying and obstructing the
CIR Process of the Corporate Debtor.

C. The basis ol rejection of claim for Rs. 114.59 crores
made on 09.04.2017 was that the basis of the claim
amount was a unilateral and retrospective increase of
the tarifl under the two power purchase agreements
entered into with the Corporate Debtor dated
29.03.2007 and 26.10.2010 respectively. The rates were
unilateral increase from Rs. 5 per unit to Rs. 6.5 per
unit w.e.f. inancial year 2015 by way of a debit note
dated 01.07.2017.

0. No proof was provided showing approval from the
Corporate Debtor regarding the revised billing and Debit
Note nor any invoices were provided by the objector-BEL
for the financial years 2015-2016 or 2016 corresponding
to the Debit Note. It also failed to take note of Rs.
90,00,00,000 paid towards security deposit by the
Corporate Debtor to BEL during the financial year 2015

which was over and above the aforementioned advance

MEE Crores.
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E. Reliance has been placed on clause 3(i) of the tarnff

provision of the PPA-2 to argue that the tariff rate under
the PPA was to be the rate equivalent to the grid rate or
Rs. 3.35 per unit, whichever i1s higher. The unilateral
revision is evidently not on account of any change in the
grid rate as BEL has not so far claimed that the grid rate
15 higher than the tanff under the PPAs. It was further
submitted that the treatment of PPAs under the
resolution plan has been duly considered and approved
by CoC in its commercial wisdom while approving the
resolution plan and thers cannot be any treatment
different than the one provided in the resolution plan
could be given to the PPAs by virtue of the provisions of
Section 31 read with Regulation 37 of the CIRP
Regulations. Accordingly, the termination of PPAs under
Section 10.1.16 and 10.1.17 of the Resolution Plan form
part of the specific reliefs and concessions sought by the
Resolution Applicant from the Adjudicating Authority.
Although such concessions and reliefs have not made a
condition for implementation of the Resolution Plan as
provided under Section 8.9 of the second addendum to
the Resolution Plan. Replying to the arguments of the

BEL that the performance of the PPAs cannot be avoided
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on account of provisions of Section 20 of the Specific
Relief Act, 1963. It has been submitted that it amounts
to effectively seeking specific performance of the PPAs
which cannot be accepted. It has been submitted that
commercial contracts are, by their nature, determinable
even if there is no specilic provision in the contract
authoriging /enabling with a party terminate the
contract. It can be terminated without assigning any
reason for the same by serving a reasonable notice and
the contract which are determinable cannot be
specifically enforced as provided by Section 14{1)(c) of
the Specific Relief Act. In that regard, specific reliance
has been placed on para 11 of the judgment rendered in
the case of Indian 0il Corporation Limited uv.
Amritsar Gas Service and Ors., (1991) 1 SCC 533 and
on the observation made by Hon'ble Delhi High Court of
the judgment rendered in the case of Rajasthan
Breweries Limited v. The Stroh Brewery Company,

AIR 2000 Del 450.
48. Learned counsel have also replied the submissions made on
behall of L&T by arguing that there is no possibility of altering
the status of L&T from that of unsecured creditor into a secured

m creditor, According to the learned counsel a supplier of goods is
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covered by the meaning assigned to it by Section 5(21) which
deals with operational debt and Section 5(20) which defines
operational creditor. Therefore, they would fall in the category of
operational creditor who are the unsecured creditors.

Mr. A.8. Chandhiok has placed reliance on proviso to Section
30(4) of the Code and argued that the CoC should not have
approved a resolution plan submitted before the commencement
of the |1BC [Amendment) Ordinance, 2017 where the Resolution
Applicant is ineligible under Section 29A of the Code and it
would require the RP to invite a fresh resolution plan where no
other resolution plan 1s available with it. According to the
learned counsel the resolution plan in this case have not been
submitted in accordance with the provisions of Ordinance and
amended Section 25(2)(h) of the Code. The order passed by this
Tribunal in C.A. No. 237(PB)/2018 on 19.03.2018 have also not
been complied with as there is not a word in the application with
regard to the aforesaid decision. Learned counsel has
maintained his objection with regard to conviction of Tata Steel
UK under the provisions of HSW Act, UK and insisted that
disqualification would be attracted by virtue of provisions of
Section 29A (d) of the Code. Highlighting the lapse on the part of
the Resolution Professional, learned counsel has drawn our

attention to the Code of Conduct in the first schedule appended
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to the [BBI (Insolvency Professional) Regulations, 2016 in as
such much as no informed decision has been taken as per the
direction issued by this Tribunal in the order dated 19.03.2018
nor any of the opinion expressed by legal firms have been
discussed. According to the learned counsel para 16 of the Code
ol Conduct under the first schedule an obligation on the RP is
contemplated to maintain written contemporanecus records in
such a manner as to sufficiently enable a reasonable person to
take a view on the appropriateness of his decision and actions.
By not discussing the opinions on the issue of conviction of a
‘connected person’ the RP has violated the aforesaid provision of
the Code.

On behalf of L&T, Mr. Rohatgi and Mr. Chibbar, Learned Senior
Counsel have reiterated their arguments that they are for all
intents and purposes secured creditor as there is a charge
created on the plant and machinery. It has also been argued that
the charge is in respect of immovable property within the
meaning of Section 55(4) (b) of the Transfer of Property Act. On
guery raised by the Bench it could not be substantiated by
relyving on any document that the charge has been created in
accordance with S, 132 of the Companies Act, 2013 and how the

plant and machinery could be regarded as immovable property,
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Submissions made on behalf of the Resolution Applicant-TSL

31,

Mr. Rajiv Nayar, learned Counsel for the Resolution Applicant-
TSL has at the outset submitted that all the submissions made
by RFP and the CoC may also be regarded as submission of
Resolution Applicant-TSL., In addition learned counsel has
submitted that after the RP has find the resclution plan of TSL
as compliant with the provisions of the Code and the CIRP
Regulations he forwarded the same to CoC for its consideration.
The CoC independently evaluated the resolution plan with the
help of consultants engaged by it in accordance with the well-
defined evaluation criteria laid down in the process document
and approved the same in its 10t meeting held on 20.03.2018.
Learned counse]l has prayed that the same be approved by the
Adjudicating Authority as it has backing of 100% vote share of
the ColC.

In respect of Bhushan Employees it has been arpgued that they
have no locus standi. There are approximately 5,546 employees
on the rolls of the Corporate Debtor and the applicant Mr. Rahul
Sengupta, a Former Executive Director has failed to provide any
list of these employees, much less an authority or approval from
such employees to file C.A. No. 237 on their behalf. The

argument is that once the employees have been given full

Hl—fﬂ:ctinn by the resclution plan then there was hardly any
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scope for making grievances. It appears that Mr. Sengupta is
aggrieved by the fact that he has been working as Executive
Director of the Corporate Debtor since 25.07.2005 and on
account of loss of office as a director, he has an axe to grind,
Accordingly, he suffered disqualification in terms of Section
29A(c) of the Code. In that regard reliance has also been placed
on the observations at page 364 of the judgment rendered in the
cae of Baleco Employees Union (Regd.) v. Union of India,
(2002) 2 5CC 333 and argued that the Bhushan Employees’
group has no locus standi to raise objection to the resolution
plan submitted by TSL.

23,  Mr. Nayar has also submitted that the application C.A. No. 237
in fact goes against the interest of the employees and an attempt
has been made to drive the Corporate Debtor into liguidation by
raising frivolous objection so that the period of 270 days expires.
In case there is liguidation then the larpe number of employees
would be on the road as they would lose their jobs and livelthood
whereas the resolution plan has ensured that they received their
huge dues and also to continue to work in the company. It has
also been submitted that the Adjudicating Autherity is only to
examine whether the resolution plan meete the statutory

requirements contemplated by Section 30 and 31 of the Code

m’fw 1s satisfied then to approve the same. In that regard
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reliance has been placed on the observations made in para 33,
58 and 59 of the judgment of Hon'ble the Supreme Court
rendered in the case of Innoventive Industries Litd. v. ICICI
Bank, (2018) 1 SCC 407

54,  In respect of the objections raised by the Bhushan Employees
regarding the disability under Section 29A (d) of the Code on
account of conviction, Mr. Nayar has adopted the arguments of
Mr. Kadam and Mr. Mehta and has submitted that no disability
would be attracted. Learned counsel has referred to Sentencing
Guidelines relating to Health and Safety Offences, Corporate
Manslaughter and Food Safety and Hygiene Offences Definitive
Guidelines issued by the Sentencing Council in accordance with
Section 120 of the Coroners and Justice Act, 2009, The aforesaid
guidelines prescribed for offences committed by Corporate
Orgamzation only the mmposition of fine and no imprisonment
has been prescribed for such offences. Therefore, the order
passed by the Court in United Kingdom cannot be regarded as
an order of conviction for any offence punishable with
imprisonment for two years or more. Learned counsel has placed
reliance on a judgment of Hon'ble Madras High Court rendered
in the case of 8.P.K. Dhamodhar v. Narayanaswamy & Anr.,
2010-4-L.W. 897, Madras High Court. Learned counsel has

(ﬂi___a—cl—ﬂ:ted the submissions made on behalf of the RP and the CoC
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with regard to Mr. C. Bivasankaran and disqualification of TSL-
Resolution Applicant on that basis under Section 29A (a) of the
Code.

55. Relerring to the observations made by the Principal Bench in the
case of Clutch Auto Limited, C.P. (IB) No. 15(FB)/2017 decided
on 15.02.2018 learned counsel has argued that the decision of
the CoC and RP ought not to be interfered with as the
mterference 1s exception and approval is the rule. According to
the learned counsel the commercial wisdom of the CoC cannot
not be subject matter of judicial review and the Bhushan
Employees are absolutely denuded of any right to seek
confidentiality material, In that regard reliance has been placed
on the observations made by Hon'ble the Supreme Court in the
case of Innoventive Industries Limited (supra] where the
report of the Bankruptcy Law Review Committee has been
regarded as a basis for interpretation of provisions of the Code.
In that regard reference has been made to the UNCITRAL Guide
to argue that the commercial decision of the CoC should not be
interfered with and law should not permit the Court to review
the economic and commercial basis of the decision. According to
the learned counsel by virtue of the resolution plan the financial
creditors would be able to get back about 67% of their loans and

all the employees would continue to work and even otherwise the

G
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plan meets all requirements of Section 30 & 31 of the Code and
also all the requirements of the Regulations. Learned counsel

has prayed that the resolution plan be approved by the Tribunal.

Submissions made on behalf of the Bhushan Energy Limited

o6,

Mr. Rajeeve Mehra, learned Senior counsel has appeared on
behall of the RP of BEL and has argued that right in property
cannot be snatched even by an act of Parliament as has been
held in the case of ICICI Bank Limited v, SIDCO Leathers Ltd.,
(2006) 10 SCC 452, Elaborating his stand, learned counsel has
submitted that valid contracts are ‘property’ within the meaning
of Article 300A of the Constitution and no person can be
deprived of his property save by authority of law. Article 300A
provides that property includes valid contracts and intangibles
such as intellectual property. According to the learned counsel
vested right created in favour of a party under a valid contract
cannot be taken away. Highlighting another aspect, learned
counsel has submitted that Insolvency Code does not enable
termination of valid contracts by way of a resolution plan. MNor
there is any provision under Section 30 and 31 read with
Regulations 37 and 38 of the CIRP Regulations. The termination
on the ground that the PPAs are onerous is wholly unsustainable

and the resclution plan cannot avoid the transaction on account
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of increase in the rates merely because it is a contract between
related parties. Even for a related party transaction Section 188
of the Compamnies Act, 2013 provides for fulfilment of certain pre-
conditions and there is no absolute bar, According to the learned
counsel Section 25(1) of the Code provides that the RP of the
Corporate Debtor-BEL is under a legal obligation to preserve and
protect the assets of the Corporate Debtor and must run it as a
going concern. The RP can represent and act on behalfl of the
Corporate Debtor in judicial proceedings. The liguidation value
available to the Operational Creditor like the BEL 1is stated to be
nil in clauses 8.2.1 & 8.2.2 and there are no liability owed to
related parties as per clause 8.6.8. Learned counsel has placed
reliance on the terms of both PPAs. PPA-1 is to operate from
01.04.2014 to 30.09.2024 and PPA-2 is to operate from
01.04.2013 to 31.12.2024. According to the learned counsel
there is no clause warranting termination whereas on the
contrary the Corporate Debtor has undertaken to buy the entire
power generated from BEL's Power Plant and there are clauses
which provide for compensation to BEL for any shortfall in
consumption of power and the Corporate Debtor has to make
minimum payment to BEL towards power supply sufficient to

meet expenses, taxes and debt service obligations ete. Therefore,
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it has been argued that the resolution plan in so far as takes
away the right of BEL to terminate the contract be rejected.
Having heard the learned counsel for the parties at a
considerable length in many sessions we are of the view that it
would be first necessary to study the provisions of the Code and
CIEP Regulations in order to find out whether the requirements
of the statute and subordinate legislation have been fulfilled or
not. Section 30 and 31 of the Code are set out in ex tenso which
read as under:-

“Section 30

Submission of resolution plan. (1) A resolution applicant may

submit a resolution plan to the resolution professional prepared
on the basis of the information memorandum.
(2) The resolution professional shall examine each reselution
plan received by him to confirm that each resolution plan—
(a) provides for the payment of insolvency resolution
process costs in a manner specified by the Board in
priority to the repayment of other debts of the corporate
debtor;
[b) provides for the repayment of the debts of operational
creditors in such manner as may be specified by the Board

which shall not be less than the amount to be paid to the
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operational creditors in the event of a liquidation of the
corporate debtor under section 53;
(c} provides for the management of the affairs of the
Corporate debtor after approval of the resolution plan;
(d) the implementation and supervision of the resolution
plan;
(e} does not contravene any of the provisions of the law for
the time being in force;
(f) conforms to such other requirements as may be
specified by the Board.
(3) The resolution professional shall present to the committee of
creditors lor its approval such resclution plans which confirm
the conditions referred to in sub-section (2).
(4] The committee of creditors may approve a resolution plan by
a vote of not less than seventy five per cent of voting share of the
financial creditors, after considering its feasibility and viability,
and such other requirements as may be specified by the Board:
Provided that the committee of creditors shall not approve
a resolution plan, submitted before the commencement of the
Insolvency and Bankruptcy Code (Amendment) Ordinance, 2017
(Ord. 7 of 2017), where the resolution applicant is meligible

under section 29A and may require the resolution professional to

Sl
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invite a fresh resolution plan where no other resolution plan is
available with it:

Provided further that where the resclution applicant
referred to in the first proviso is ineligible under clause (¢) of
section 29A, the resolution applicant shall be allowed by the
committee of creditors such period, not exceeding thirty days, to
make payment of overdue amounts in accordance with the
proviso to clause [¢) of section 29A.

Provided also that nothing in the second proviso shall be
construed as extension of period for the purposes of the proviso
to sub-section (3) of section 12, and the corporate insolvency
resolution process shall be completed within the period specified
in that sub-section.

(5) The resolution applicant may attend the meeting of the
committee of creditors in which the resolution plan of the
applicant is considered:

Frovided that the resolution applicant shall not have a
right to vote at the meeting of the committee of creditors unless
such resolution applicant is also a financial creditor.

(6) The resolution professional shall submit the respolution plan
as approved by the committee of creditors to the Adjudicating

Authority.”

Q@—
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“Bection 31
Approval of resolution plan. (1) If the Adjudicating Authority is
satisfied that the resolution plan as approved by the committes
of creditors under sub-section (4) of section 30 meets the
requirements as referred to in sub-section (2} of section 30, it
shall by order approve the resolution plan which shall be
binding on the corporate debtor and its employees, members,
creditors, guarantors and other stakeholders involved in the
resolution plan.
(2) Where the Adjudicating Authority is satisfied that the
resolution plan does not confirm to the requirements referred to
in sub-section (1), it may, by an order, reject the resclution plan.
(3) After the order of approval under sub-section (1),—
(a) the moratorium order passed by the Adjudicating
Authority under section 14 shall cease to have effect; and
{b] the resolution professional shall forward all records
relating to the conduct of the corporate insolvency
resolution process and the resolution plan to the Board to

be recorded on its database.”

58. According to the scheme of the Code a resolution applicant is
required to submit a resolution plan te the RP prepared on the

basis of information memaorandum. The information

@
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memorandum is a document envisaged under Section 29 and it
15 required to contain such relevant information as may be
specified by the Insolvency and Bankruptcy Board of India.
Accordingly, in Regulation 36 of the CIRP Regulations details
have been provided with regard to the contents of information
memaorandum. On the submission of resolution plan the RP is
under mandatory obligation to examine each resolution plan
received by him under Section 30(2) of the Code and he is to
confirm that each resolution plan provides for all item listed
under Section 30(2) (a) to (f). If the aforesaid conditions as
envisaged by Section 30(Z2) are fulfilled then such a resolution
plan is to be presented to the CoC. The CoC may then approve a
resolution plan by a vote of not less than seventy five percent of
voting share of the financial creditors, after considering its
feasibility and wiability along with other requirements as may be
specified by Board. Under Section 30(6) the RP is obliged to
submit the resolution plan as approved by the CoC to the
Adjudicatory Authornty.

349. When the resclution plan as approved by the CoC is placed
before the Adjudicatory Authority-NCLT then it is to record its
satisfaction as to whether the requirements as referred to in sub-
section 2 of section 30 are fulfilled. On its satisfaction the

Adjudicatory Autherity-NCLT is to approve the resolution plan

e
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which 18 to be binding on the Corporate Debtor and its
employees, members, creditors, guarantors and other
stakeholders involved in the resolution plan. As per section 31(3)
of the Code a further provision has been made that after the
approval of a resolution plan the moratorium order passed under
Section 14 would cease to have effect and the RP is under
obligation to forward the whole record relating to the conduct of
the corporate insolvency resolution process and the resolution
plan to the Insolvency and Bankruptcy Board of India to be
recorded on its database. The conclusion of the aforesaid
discussion is that Adjudicatory Authority-NCLT must feel satisfy
with a resolution plan that it answers the requirements given in
Section 30(2) of the Code.

It is pertinent to notice the mandatory requirements of Section
30(2) of the Code for a resolution plan to fulfil. Firstly, the
resolution plan approved by the CoC must provide for payment
of insolvency resolution process cost in a manner specified by
the Board in priority to the repayment of other debts of the
corporate debtor. (i) With his application ie C.A. No,
244(PB)/2018 the RP has placed on record a copy of the CoC
approved resolution plan (Annexure-7) of the highest bidder i.e.
H1 Resolution Applicant-TSL, Under the sub title ‘Mandatory

Contents of the Plan' (para 5) the RP has clarified that in
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accordance with the provisions of Section 30(2) and Regulation
38 of the CIRP Regulations and as per the requirements of
paragraphs 1.11 and 1.11.1 of the process document the
resolution plan provides for payment of CIRP cost in priority to
the repayment of any other debts of the company and identifies
the specific sources of fund that would be used for such
payment. In that regard reference has been made to Section 6.4
and 8.1.2 (i) of Annexure-3 and Annexure-5 of the plan.
Therefore, this condition stands satisfied. lindly The resolution
plan must provide for repayment of the debts of operational
creditors in such a manner as may be specified by the Board
which are not to be less than the amount to be paid te the
vperational creditors in the event of liguidation of the corporate
debtor under section 53. It is appropriate to mention Section 53
of the Code envisaged the waterfall and the priorities in which
distribution of assets of a Corporate Debtor is to take place in
cage of liqguidation. The RP in the resolution plan (supra) has
stated that it provides for the repayment of the liquidation value
due to operational creditors within the peried prescribed under
Regulation 38 (1) (b) of the CIRP Regulations. The plan also
identifies the specific sources of funds which are to be used for
guch payment. Reference in that regard has been made to

Section 6.2, 6.3, 6.5, 8.2 and 8.3 of Annexure-3 as well as to
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Annexure-5. The resolution plan also provides for payment of the
liguidation value due to dissenting financial condition in priority
to the financial creditor who voted in favour of the plan and also
identifies the specific sources of fund that would be used for
such payment. In that regard reference has been made to
Section 6.3, 6.5 and 8.1.2 (iv] Annexure-3 and Annexure-5 of
this plan. [t also specifies the term of the plan and its
implementation schedule in Section 4.2 of this plan. Therefore,
we find that the second condition stand fulfilled.

61. The (iii] third requirement is that resolution plan must provide
for the management of the affairs of the corporate debtor after
approval of the resolution plan. There is specific provision made
for the management and control of the company after the
approval of the resolution plan by the Adjudicating Authority, A
reference in that regard has been made to Section 4.1 and
paragraph 10, 11 and 12 of Annexure-13 of the plan. The
manner and implementation of the supervision of the plan and
adequate means for implementation have also been provided in
Section 4 of this plan, Therefore, the third condition stand fully
complied with.

62. The (iv) fourth condition envisaged by Section 30(Z2) is that it

must provide for implementation and supervision of the
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resolution plan, Section 4 of the plan adequately takes care of
this aspect and the fourth condition stand also satisfied.

63. The fifth condition also requires the RP to confirm that the
resolution plan does not contravene any of the provisions of the
law for the time being in force. In Annexure-6 of the plan the
resolution applicant has confirmed that the resolution plan is
not n contravention of the provisions of the law for the time
being in force and fully complied with the provisions of the Code
and the CIRP Regulations. In that regard the RP has also stated
in para 13 of the application [C.A. No. 244(PB)/2018) that the
resolution plan of TSL and JSW Living Private Limited were
found comphant with the requirements of the Code and the CIRP
Regulations and on the recommendation of the CoC resclution
applicant-TSL was notified as the H] resolution applicant. An
affidavit by RP has also been fliled on 10.04.2018 vide Diary No.
1923 of 2018 and para 3 of Annexure-A appended therewith
certifies that the contents of the resolution plan meet all
requirements of the Code and CIRP Regulations. Likewise, in
para 3 of another affidavit filed vide Diary No. 1946 of 2018
same facts have been reiterated. Therefore, we find that the fifth
requirement has also been fulfilled.

64, The resolution applicant also confirms that the resolution

applicant and its connected person are not disqualified to from

Pt ——-
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submit a resolution plan under Section 29A of the Code and any
other law applicable which further shows that the resolution
plan conforms to the provisions of the law for the time being in
force and does not contravene any such provision,

The sixth requirement is that it conforms to all such
requirements which may be specified by the Insolvency and
Bankruptcy Board. The aloresaid statement has been made by
the RP in para 23 of the written statements filed on 13.04.2018
vide Diary No. 2112. In view of the above we are satisfied that all
the requirements of Section 30(2) are fulfilled and no provision of
the law for the time being in force has been contravened.
However, it is necessary to refer to the provisions of Regulation
38 & 39 of CIRP Regulations to conclude that the requirements
specified therein are also fulfilled and the same reads as under:-

Regulation 38

Mandatory contents of the resolution plan. (1) A resolution

plan shall identify specific sources of funds that will be used to

pay the —
(@) e,
L) .
(c]

(2)
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(3) A resolution plan shall contain details of the resolution
applicant and other connected person to enable the committee to
assess the credibility of such applicant and other connected
persons to take a prudent decision while considering the
resolution plan for its approval.

Explanation.- For the purpose of this sub-regulation,-

(1) ‘detanls’ shall include the following in respect of the
resolution applicant and other connected person,
namely :-

(a) identity;
(b} conviction for any offence, if any, during the

preceding five years;

Re tion 39
Approval of resolution plan. (1] A resolution applicant shall
submit resolution plan(s) prepared in accordance with the Code

and these Regulations to the resolution professional within the
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time given in the invitation made under clause (h) of sub-section
(2) of section 25.
(2} The resolution professional shall submit to the committee of
resolution plans which comply with the requirements of the
Code and regulations made thereunder along with the details of
following transactions, il any, observed, found or determined by
him:-

(a) preferential transactions under section 43;

(b) wundervalued transactions under section 45;

[c) extortionate credit transactions under section 350;

and

id}] fraudulent transactions under section 66;
and the orders, if any, of the adjudicating authority in respect of
such transactions.
(3) The committee may approve any resolution plan with such
modifications as it deems fit.
{(4) The resolution professional shall submit the reselution plan
approved by the committee to the Adjudicating Authority with
the certification that:

(a) the contents of the resclution plan meet all the

requirements of the Code and the Regulations; and

(b} the resolution plan has been approved by the

ks committee.

¥ —
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(3) The resolution prefessional shall forthwith send a copy of the
order of the Adjudicating Authority approving or rejecting a
resolution plan to the participants and the resolution applicant.
(6) A provision in a resolution plan which would otherwise
require the consent of the members or partners of the corporate
debtor, as the case may be, under the terms of the
constitutional documents of the corporate debtor, shareholders’
agreement, joint venture agreement or other document of a
similar nature, shall take effect notwithstanding that such
consent has not been obtained.

(V) No proceedings shall be initiated against the interim
resolution professional or the resolution professional, as the
case may be, for any actions of the corporate debtor, prior to the
insolvency commencement date.

(8) A person in charge of the management or control of the
business and operations of the corporate debtor alter a
resolution plan is approved by the Adjudicating Authority, may
make an application to the Adjudicating Authority for an order
sceking the assistance of the local district administration in

implementing the terms of a resolution plan.

A perusal of Regulation 38 would clearly show that by virtue of

mandatory contents of the resolution plan discussed under
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Section 30 and 31 of the Code the requirement of Regulation 38
stand fulfilled. However, the objections raised under Section 29A
{a) and (d) of the Code which are discussed separately. Even the
requircment of Regulation 39 stand fulfilled as the RP has
submitted the resolution plan of H1 resclution applicant as
approved by the CoC to this Tribunal with the certification that
the contents of the resolution plan meet all requirements of the
Code and the CIRP Regulations and that the resolution plan has
been duly approved by the CoC. There is no scope for argument
left that shareholder, or parties to joint venture agreement or
anyone holding similar document need to accord sanction in
view of the provisions of Regulation 39(6)] of the CIRP
Regulations. Regulation 39 (6) clarifies that the resolution plan
as approved by the CoC must take effect notwithstanding the
requirement of consent of the members or partners of the
Corporate Debtor under the terms of the constitutional
documents of the Corporate Debtor, shareholders’ agreement,
joint venture agreement or other document of a similar nature,

As per the requirement of Section 29 of the Code read with
Regulation 36 of the CIRP Regulations an information
memorandum is required to be prepared in accordance with the

requirement of Regulation 36 of the CIRP Regulations providing
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that document has been duly prepared and a certification by the
RP was furnished to the CoC as well as before this Tribunal,

69. Now we proceed to deal with two objections raised under 5. 294
of the Code by Bhushan Employees. The first objection is based
on Section 29A (a) of the Code. It has been alleged that Mr, C.
Sivasankaran is an undischarged insolvent and he must be
treated as a ‘connected person' within the meaning of
Explanation (i) of Section 29A of the Code as he is in control of
the resolution applicant. According to the allegation Mr. C.
Sivasankaran through his company Sterling Infotech Private
Limited had purchased shares in Tata Teleservices Limited (TTL)
which constitute 0.52% of the shares. It was alleged that Mr. C.
Sivasankaran had taken a loan of Rs. 650 crores from Standard
Chartered Bank and the Resolution Applicant-TSL had furmished
puarantee. In the reply it has been explained that Sterling
Infotech Private Limited has merely pledged its shares in Tata
Teleservices Limited to SCB and in order to prevent the shares
from being sold to an undesirable third party, the Resolution
Applicant-TSL provided an undertaking to Standard Chartered
Bank that it would purchase the shares at a pre-determined
price in the event of an invocation. It never furnished any

guarantee for repayment of loan taken by Sterling Infotech

@ Private Limited from Standard Chartered Bank. The Resclution
]
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Applicant-TSL merely sought to purchase the shares which were
in the nature of pre-emptory rights, Even that undertaking had
lapsed nine years ago as it ceased to operate in March 2009 and
has not been acted upon by Standard Chartered Bank. In any
case the order of Bankruptcy issued by Supreme Court of
Seychelles has been subsequently revoked in 2016, Therefore, it
cannot be concluded firstly that Sterling Infotech Private Limited
gualifies as a ‘connected person’ or ‘related party' or ‘associated
company. There 13 mnot even an imputation that Mr.
Sivasankaran and/or Sterling Infotech Private Limited are acting
jointly or in concert with T3L-Resolution Applicant in submitting
the resolution plan. Moreover, there are serious doubt with
regard to the locus standi of Bhushan Employees as the
application has been filed only by Mr. Rahul Sengupta who has
been the Executive Director of the Corporate Debtor since 2005.
The application has not been filed by the Bhushan Employees
authorizing anybody. The allegation even otherwise on facts is
not sustainable. Accordingly, it is held that the objection is
frivolous and the same is hereby rejected.

The second issue pertains to prosecution and conviction of Tata
Stee]l UK which i1s a 100% subsidiary of H1 Resolution Applicant-
TSL and obviously is a ‘connected person’ under Section 29A (d)

of the Code and explanation (i), The Tata Steel UK has been

i
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convicted under Section 33(1)(a) of the HSW Act 1974 by Crown
Court at Kingston upon Hull, United Kingdon. It is an offenice
punishable in U.K. with imprisonment for two years or more or
fine. However, on account of the sentencing guidelines issued
the Court has imposed fine proceeding on the age old principle
that the Corporate Entity cannot be visited with the sentence of
imprisonment. We could have rejected this argument raised by
Bhushan Emplovees as their locus standi 1s in doubt. However,
we have proceeded to deal with the arguments as somewhat
serious allegation has been brought to the notice of this
Tribunal. Section 33 of HSW Act 1974 applies to both juristic
and natural person and makes a provizion for custodial sentence
as well as imposition of fine.

Mr. Ravi Kadam and Mr. Tushar Mehta have vehemently argued
that Section 29A (d) of the Code only talks of an offence
punishable with imprisonment for two years or more and does
not provide for fine. The provision of Section 29A (d) of the Code
read as under:-

Section 29A

Persons not eligible to be resolution applicant.- A person
shall not be eligible to submit a resolution plan, if such person,
or any other person acting jointly or in concert with such

person,-
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(d)has been convicted for any offence punishable with

imprisonment for two years or more;

72, A perusal of the aforesaid clause (d) would show that the
expression used is ‘punishable with imprisonment for two years
or more’ whereas under Section 33(1) (a] of the HSW Act the
expression used is ‘imprisonment for a term not exceeding two
years or a line or both”. The provisions of Section 29A (d) of the
Code would not be applicable to cover a juristic person and
could be applied only to a natural person because it
contemplates wvisiting the convict with imprisonment for two
years or more. As there is no provision for imposition of fine and
a corporate body like a company cannot be visited with

imprisonment/custodial sentence. In that regard we find that

I
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reliance has been rightly placed on the majority view taken by
Hon'ble the Supreme Court in the case of Rakesh Kumar Paul
v. State of Assam, (2017) 15 5CC 67. In paragraph 25 the
relevant observations have been made which reads thus:-
"While it is true that merely because a mimimum sentence
15 provided for in the statute it does not mean that only the
minimum sentence is imposable., Equally, there is also
nothing to suggest that only the maximum sentence is
imposable. Either punishment can be imposed and even
something in between. Where does one strike a balance? It
was held that it is eventually for the court to decide what
sentence should be imposed given the range available.
Undoubtedly, the Legislature can bind the sentencing court
by laying down the minimum sentence (not less than) and
it can also lay down the maximum sentence. If the
minimum is laid down, the sentencing judge has no option
but to give a sentence “not less than® that sentence
provided for. Therefore, the words "not less than” occurring
in Clause (i) to proviso (a) of Section 167(2) of the Cr.P.C.
(and in other provisions) must be given their natural and
obvious meaning which is to say, not below a minimum

threshold and in the case of Section 167 of the Cr.P.C.

71
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these words must relate to an offence punishable with a

minimum of 10 years imprisonment.”

73. According to the aforesaid view if minimum sentence is provided
(not less than) then the Sentencing Court is bound to award that
sentence and it has no option. However, in cases where no
minimum or maximum sentence 1s provided then it is eventually
for the Court to decide what sentence should be imposed.
Learned counsel has rightly argued that in order to suffer
inability by the Resolution Apphicant could have used the
expression not less than two years whereas to the contrary it
says two years or more. On that basis it appears to us that Mr,
Kadam and Mr. Tushar have rightly urged that there is
difference in drafting of statute. The offences have been
categorized accordingly by use of the word in English statute
which provide for ‘imprisonment for a term not exceeding two
years'. In that regard [urther reliance have been rightly placed on
the judgment of Hon'ble the Supreme Court rendered in the case
of Rajeev Chaudhary v. State (N.C.T.) of Delhi, (2001) 5 SCC
34 and a judgment of Hon'ble the Andhra Pradesh High Court
rendered in the case of Amarnath Vyas v. State of A.P.,

(2007) Crild 2025. The Hon’ble High Court held that the

expression “punishment for a term which may extend to

=

[



99

three years” is certainly not similar to the expression

"punishment for three years and upwards". However more

plausible argument by the learned counsel of the RP and

CoC was the one which is based on the judement of Hon'ble

the Supreme Court rendered in the case of Standard

Chartered Bank (supra). In that case Hon'ble the Supreme

Court held that a Corporate Entity might be prosecuted but

if the sentence of imprisonment alone is provided then no

sentence could be awarded. In such a case it is to be visited
with custodial sentence and we find that a Corporate Entity
like a company cannot be wvisited with custodial sentence
and therefore, sentence could be awarded. In that regard we
place reliance on the observations made in para 63 and 64
of the said judgment which read as under:-
*63. There appears to be a difference of opinion amongst
the learned counsel assailing the correctness of majority
view in Valliaqppa as to whether the task of the Court in the
case on hand is one of statutory interpretation. Some
counsel have argued that it is open to the Court to read the
words 'imprisonment and fine' as 'imprisonment or fine'. In
our view, such a construction is impermissible. First, it

virtually amounts to rewriting of the section. The Court

73
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would be reading the section as applicable to different

situations with different meanings. I the offender iz a

corporate entity, then only fine 15 imposable; if the offender

is a natural person, he shall be visited with both the

mandatory term of imprisonment and fine. The exercise

would then become one of putting a fluctuating or varying

mterpretation on  the statute depending upon  the

circumstances. That is not permissible for the Court, either

on principle, or on precedent. While it may be permissible

for the court to read the word 'and' as 'or', or vice versa,

whatever the interpretation, it must be uniformly applied to

all situations. If the conjunction 'and’ is read disjunctively

as 'or', then the intention of Parliament would definitely be

defeated as the mandatory term of imprisonment would not

be available even in the case of a natural person. We have

not been shown any authority for the proposition that it is
open to the Court to put an interpretation on a statute

which could vary with the factual matrix.

64. Secondly, when a statute says the Court shall impose a
term of 'imprisonment and a fine', there is no option left in

the Court to say that under certain circumstances it would

74
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not impose the mandatory term of imprisonment. It is trite

principle that punishment must follow the conviction.

In view of the above we find that Section 29A (d) does not provide
for imposition of fine and therefore, it would not be applicable to
the facts in the present case because a Corporate Entity cannot
be subjected to any custodial sentence which is the only
provision made by sub section (d] of Section 29A of the Code.
We do not feel persuaded by the argument advanced by Mr,
Chandhiok that the expression punishable should mean that
conviction alone 15 sulflicient as the word punishable is
immaterial and does not contemplate whether there is actual
sentence or not. We are afraid that such an argument would not
be sustainable. Hon'ble the Supreme Court in the case of Sube
Singh and Ors. V. State of Haryana and Ors., (1989 1 5CC
235 has held that the word 'punishable’ would ordinarily mean
deserving of or capable of punishment. T’I‘mréf-:rrtl conviction
alone would not attract any disability. In para &, 9, 10 & 11 of
the judgment in Sube Singh's case the following observations
have been made:

“8. In Bouvier's Law Dictionary, the meaning of the word

‘punishable’ has been given as 'liable to punishment'. In

73



102

'Words and Phrases-Permanent Edition', the following

meaning has been given:

The word 'punishable’ in a statute stating that a
crime 15 punishable by a designated penalty or term of
years in the state prison limits the penalty or term of years

to the amount or term of years stated in the statute.

9. The word ‘punishable' is ordinarily defined as
deserving of or capable or liable to punishment, pumishable
within statute providing that defendant may have ten
peremptory challenges if offence charged is 'punishable’
with death or by life imprisonment; means deserving of or
liable to punishment; capable of being punished by law or
right, may be punished, or liable to be punished, and not

must be punished.
10. Corpus Juris Secundum gives the meaning as:

Deserving of, or liable to, punishment; capable of
being punished by law or right; said of persons of offences.
The meaning of the term is not 'must be pumshed’, but

'‘may be punished’, or 'liable to be punished’

In the absence of a definition of ‘punishable’ we have

m referred to these for gathering the exact meaning of the

6
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waord. In the sense given to the word, as above, there can
be no doubt that the offence of murder is punishable with
death even though the punishment awarded is not death

but imprisonment for life.

11. An earlier decision of this Court in Kunwar Bahadur
and Ors. v. State of Uttar Pradesh : 1980Cril.J831 , where a
two-Judge Bench dealt with the provisions of the United
Provinces Borstal Act 7 of 1938 was also relied upon. The
judgment is a short one. Detailed reference to the
provisions of the United Provinces Act has not been made
but Section 7 of the Act was referred to and it was

observed: (SCC p.340, para 2)

Under this Section where a prisoner is sentenced for
transportation i.e. life imprisonment and is below the
age of 21 years he should be sent to Borstal School
where he cannot he detained for more than five years.
The law thus contemplates that for such an offender
the sentence of five years will be equivalent even to a

higher sentence of life prisonment.

Obviously in the United Provinces Act, there is no

Wﬂffﬂenﬂe' as available in the Punjab Act.

EE
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Therefore, the decision in Kunwar Bahadur's case (supra)

is not really material for our purpose.

76. Itis true that the argument raised by Mr. Chandhiock has arisen
on account of the language used in Regulation 38(3) explanation
(1) (b} of the CIRP Regulations (supra). The argument based on
the aforesaid regulation completely ignores the substantive
provisions of the Principal Act made in Section 29A (d) of the
Code. It is well settled that subordinate legislation like CIRP
Regulations cannot run contrary to the Principal Act and the
expression ‘punishable with imprisonment for any offence for
two years or more' has to be implied in the aforesaid Regulation.
It is for the aforesaid reason we regret our inability to accept the
objection raised by Mr. Chandhiok.

¥7. We also ind that when a resolution plan is submitted and the
rights of employees are protected by such a plan then raising
objections by the Employees is a self-defeating proposition. The
resolution plan retrieves about 67% of the NPA's and takes care
of the existing employees by continuing their employment and
also provide for payment of their back wages. In such a situation
the argument of Mr. Rajiv Nayar based on the judgment

rendered in the case of Baleo Employees Union (Regd.) (supra)

ﬂ wolld commend to us. Discarding the grievance made by Baleo

78
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Employees Hon'ble the Supreme Court held that if by
disinvestment in a public sector company employees of a
company are adversely affected then they have to accept it as an
mcidence of service. It is not permissible to tinker with the
resolution plan which protect the rights of all employees and
there cannot be any possible grievance. Moreover, it is at the
mstance of one person alone namely Mr. Rahul Sengupta that a
hue and cry has been raised. It appears to us that over 5000
employees appear to be satisfied with the reselution plan as
rightly contended by Mr. Nayar and as a matter of rnight no
objection to the resolution plan could be raised which is
otherwise binding on all the stakeholders including the
employees by virtue ol provisions made in Section 31(1) of the
Code once it is approved by the Adjudicating Authority-NCLT.

78. The objections raised by BEL would also not be sustainable it
has also been made clear by Regulation 39(6) of the CIRP
Regulations (supra) that a resolution plan which would
otherwise require consent of members of the Corporate Debtor
under the terms of the constitutional document, sharecholders’
agreement, joint venture agreement or other document of a
gimilar nature shall take effect notwithstanding that such

consent has not been obtained. Regulation 39(6) of the CIRP

ﬁ Regulations in fact takes care of the provisions made for

79
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termination of PPAs which were entered into between the
Corporate Debtor and the BEL. Sub regulation 6 of Regulation
39 is couched in very wide language and provides in categorical
terms that no consent from the BEL or its RP is required. The
case of the RP would fall within the expression of ‘or other
document of a similar nature’, If the Resolution Applicant has
found the terms of PPAs as onerous and it has been approved by
the CoC then it is no ground for the BEL to argue that it is a
constitution right conferred by the Article 300A and the same
cannot be taken away without due process of law. The IBC Code
provides for due process of law. As a matter of fact, the
provisions of Regulation 39 (6) fully back up the claim of the
Resolution Professional and therefore, we have no hesitation to
reject the objection raised by BEL.

79. On behall of L&T argument was advanced by Mr. Mukul Rohatgi
and Mr. Anand Chibbar, learned Senior counsel claiming that
L&T must be treated as secured creditor within the meaning of
Section 30(2) and 31 of the Code. In that regard reliance has
been placed on Section 55(4) (b) of the Transfer of Property Act,
1882, The expression Tmmovable property’ has been used in the
opening part of S. 55 and all sub-sections must first fulfil the

requirements of opening part. The aforesaid provision reads as

q under:
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55. Rights and liabilities of buyer and seller.—In the absence
of a contract to the contrary, the buyver and the seller of
immoveable property respectively are subject to the habilities,
and have the rights, mentioned in the rules next following, or

such of them as are applicable to the property sold:—

(1) The seller is bound—

1°) RO

-,

{4) The seller 15 entitled—
[ | R s
[b) where the ownership of the property has passed to the
buyer before payment of the whole of the purchase-money, to
a charge upon the property in the hands of the buyer, [any
transferee without consideration or any transferee with notice

of the non-payment], for the amount of the purchase-money,

81
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or any part thereof remaining unpaid, and for interest on such
amount or part [from the date on which possession has been

delivered|.

A perusal of the aforesaid provision shows that it applies to
Immovable property’. The plant and machinery cannot be
regarded as immovable property. Moreover, to attract application
of sub-section 4 (b) a charge must be shown to be created. It is
not disputed that L&T has supplied plant and machinery and a
feeble attempt has been made to argue that any property which
is attached to earth must be regarded as immovable property as
has been defined in Section 3(26) of the General Clauses Act. It
has been claimed that charge has been created by supply,
erection and installation of the plant and machinery on the
respondent premises.

B80. We are afraid that the claim made on behalf of L&T on the face of
it appears to be wholly unsustainable. There is no document
placed on record showing any creation of charge or security
warranting a view that the L&T should be regarded as a secured
creditor and not as the operational creditor. The charge is
created by execution of a document as per the requirements of S,
132 of the Companies Act, 2013. In the absence anawering the

basic description of 5. 55(4|(b) of Transfer of Property Act no

Qe
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benefit could be gained by L&T. It is well settled that any
supplier of goods and services would fall within the meaning of
expression ‘operational creditor’ and the claim made by L&T
would amount to rewriting the provisions of the statute which is
an impossible proposition. Therefore, we do not find any
substance in the aforesaid argument and same is hereby
rejected.

In view of the above we accept and approve the CoC approved
resolution plan of H1 Resolution Applicant-TSL. We also approve
the appointment of monitoring agency from the date of the
approval of the CoC approved resolution plan to function until
the closing date i.e. the date on which the implementation of the
steps set out in Annexure-5 of the CoC approved resolution plan
would be completed. The monitoring agency shall have the same
function, power and protection as conferred on the resolution
professional under the Code and the CoC shall continue with its
role and responsibility and have protection as set out in the
Code including approving the matter as has been approved
during the period prior to effective date.

In respect of the relief and concession as set forth in Annexure-8
it is not possible for us to issue any directions except to say that
the monitoring agency along with the resclution applicant may

make a claim before the authorities which shall be considered in

83
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accordance with law. Moreover, these reliefs and concessions are

also not condition precedent for the acceptance of resolution

plan and would not be any impediment for us to accept the

Resolution Plan.

As a sequel to the above discussion we pass following

directions:-

(i) C.A. No. 244(PB)/2018 - The application filed by the
Resolution Professional for accepting the resolution plan
approved by the CoC submitted by Resolution Applicant-
TSL is accepted and it is clarified that the relief and
concession set forth in Annexure-8 must abide by the
directions issued in the preceding paras. The Monitoring
Agency and the Resolution Applicant-TSL may file
appropriate applications before the Public
Authorities / Government Authorities and it is needless to
say that their applications would be duly considered in
accordance with law, We make it clear that we are not
expressing any opinion on the claim concerning reliefls and
concession nor any part of this order shall be understood
in that spirit.

(i) C.A. No. 186(PB)/2018 filed by Larsen & Tourbo Limited is
dismissed with cost of Rs. 1/- lakh. The cost be deposited

in the account of Corporate Debtor.
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(iv)
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C.A. No. 217(PB)/2018 filed by Bhushan Employees is also
dismissed with cost of Rs. 1/- lakh to be paid by Mr. Rahul

Sengupta personally. The cost be deposited in the account
of Corporate Debtor.

The objection raised by the BEL are rejected and it is held
that the claim made by BEL is wholly frivolous and cannot
be sustained.

C.A. No. 176(PB) /2018 - The Ex-Management is directed to
cooperate in all respects during the implementation of the
resolution plan. Liberty is granted to the Monitoring Agency
to apply for any further direction against the Ex-
Management, its Directors or any other officers, if such a

necessity arises.

All other applications are also disposed of.

84. The sealed covers which have been furnished during the course

of hearing shall be returned after re-sealing by the Bench Officer

to the learned Counsel for the RP and acknowledgment of receipt

may be obtained.

<d-

(M.M. KUMAK)
PRESIDENT

_— oA —
(S.K. MOHAPATRA)
MEMBER(TECHNICAL)

15.05.2018

Vineet
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ANNEXURE C

GOVERNMENT OF INDIA
MINISTRY OF CORPORATE AFFAIRS

Office of the Registrar of Companies
4th Floor, IFCI Tower 61, New Delhi, Delhi, India, 110019

Certificate of Incorporation pursuant to change of name
[ Pursuant to rule 29 of the Companies (Incorporation) Rules, 2014]

Corporate Identification Number (CIN): L74899DL1983PLC014942

I hereby certify that the name of the company has been changed from BHUSHAN STEEL LIMITED to TATA STEEL
BSL LIMITED with effect from the date of this certificate and that the company is limited by shares.

Company was originally incorporated with the name JAWAHAR METAL INDUTRIES PRIVATE LIMITED.

Given under my hand at New Delhi this Twenty seventh day of November two thousand eighteen.

DS Ministry of
Corporate Affairs -
(Govt of India) 23

MANIJIT SINGH

Registrar of Companies

RoC - Delhi
Mailing Address as per record available in Registrar of Companies office:
TATA STEEL BSL LIMITED
B-9to 12, OKHLA INDUSTRIAL AREA, PHASE- 1,, NEW DELHI, South Delhi, Delhi, India, ‘1

110020 e



ANNEXURE D 13

IN THE NATIONAL COMPANY LAW TRIBUNAL,
MUMBAI BENCH, MUMBAI, COURT-II

CA 156 of 2021 and CA 261 of 2021

In

CP (CAA) No. 70/MB/2021
Connected with

CA (CAA) No. 3083/MB/2019 &
CA(CAA) No 129/MB 11/2019

In the matter of:

The Companies Act, 2013;
And

Petition under Sections 230 — 232 and other
applicable provisions of the Companies Act,
2013 read with Companies (Compromises,

Arrangements and Amalgamations) Rules,

2016;
And

Composite Scheme of Amalgamation of
Bamnipal Steel Limited and Tata Steel BSL
Limited into and with Tata Steel Limited.

Tata Steel Limited ...Petitioner Company 1/
[CIN: L27100MH1907PLC000260]  Transferee Company
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IN THE NATIONAL COMPANY LAW TRIBUNAL,
MUMBAI BENCH, MUMBAI, COURT-II

CP (CAA) No. 70/MB/2021 Connected with
CA (CAA) No. 3083 of 2019 CA(CAA) No 129 of 2019

Bamnipal Steel Limited ...Petitioner Company 2/
[CIN: U27310MH2018PLC304494] Transferor Company 1
Tata BSL Steel Limited ...Petitioner Company 3/

[CIN: L74899DL1983PL.C014942] Transferor Company 2

Order delivered on 29.10.2021

Coram:
Hon'ble Member (Judicial) Mr. Ashok Kumar Borah
Hon'ble Member (Technical) : Mr. Shyam Babu Gautam

Appearances (via video conferencing):

For the Financial Creditor : Senior Advocate Mr. Gaurav
Joshi, Senior Advocate Mr. Zal
Andhyarujina, Adv. Karan Bhide,
Adv. Shashank Gautam, Adv. Vijay
Purohit, Adv. Priya Patwa, Adv.
Devna Arora i/b. AZB & Partners
and P&A Law Offices, Advocates.

For the Regional Director : Ms. Rupa Suttar, Assistant
Regional Director (Western Region)
Ministry of Corporate Affairs.

ORDER
Per: Shyam Babu Gautam, Member (Technical)
1. The court convened via videoconferencing.

2.  Heard the Learned Senior Counsels for the Petitioner
Companies, the Officer of the Regional Director,
Western Region, Mumbai (“RD, Mumbai”’) and
Regional Director, Northern Region, New Delhi (“RD,
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IN THE NATIONAL COMPANY LAW TRIBUNAL,
MUMBAI BENCH, MUMBAI, COURT-II

CP (CAA) No. 70/MB/2021 Connected with

CA (CAA) No. 3083 of 2019 CA(CAA) No 129 of 2019
New Delhi”). No Objections have been filed qua
Petitioner Companies 1 and 2 before this Tribunal to
oppose the Company Scheme Petition. Petitioner
Company 3 has received certain representations from
some of its shareholders and unsecured creditors in
respect of the Scheme, and Petitioner Company 3 has
dealt with such objections by filing requisite responses

which are on record.

The Petitioner Companies have jointly filed the present
Company Scheme Petition seeking sanction of this
Tribunal to the Composite Scheme of Amalgamation
of Bamnipal Steel Limited and Tata Steel BSL Limited
into and with Tata Steel Limited (“Scheme”) under
Sections 230 to 232 of the read with other applicable
provisions Companies Act, 2013 (“Act”).

The Learned Senior Counsels for the Petitioner
Companies stated that the Petitioner Company 1 is
engaged in the business of manufacturing steel and
offers a broad range of steel products including a
portfolio of high value-added downstream products
such as hot rolled, cold rolled and coated steel, rebars,
wire rods, tubes and wires. The Petitioner Company 1
also has a well-established distribution network. The
Petitioner Company 2 is a wholly owned subsidiary of
Petitioner Company 1 and was incorporated inter alia

for the purpose of completing the acquisition of the
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IN THE NATIONAL COMPANY LAW TRIBUNAL,
MUMBAI BENCH, MUMBAI, COURT-II

CP (CAA) No. 70/MB/2021 Connected with

CA (CAA) No. 3083 of 2019 CA(CAA) No 129 of 2019
Petitioner Company 3 pursuant to corporate insolvency
resolution process of Petitioner Company 3 (“CIRP”)
undertaken in accordance with the provisions of the
Insolvency and Bankruptcy Code, 2016 (“IBC”).
Petitioner Company 2 doesn’t carry out any business.
The Petitioner Company 3 is engaged in the business of
manufacturing steel and steel products such as hot
rolled, cold rolled and coated steel, cold rolled full
hard, galvanized coils and sheets, high tensile steel
strips, color coated tiles, precision tubes, large diameter

pipes, etc.

The Learned Senior Counsels for the Petitioner
Companies stated that the Scheme provides for
amalgamation of Petitioner Company 2 and Petitioner
Company 3 into and with Petitioner Company 1, and
consequent dissolution of Petitioner Company 2 and

Petitioner Company 3, without winding up.

The Learned Senior Counsels for the Petitioner
Companies stated that the background, circumstances,

rationale and benefits of the Scheme are that:

(a) Commercial rationale for amalgamation of the

Petitioner Company 2 with the Petitioner

Company 1

(1) The Petitioner Company 2 is a wholly owned
subsidiary of the Petitioner Company 1 and
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IN THE NATIONAL COMPANY LAW TRIBUNAL,
MUMBAI BENCH, MUMBAI, COURT-II

CP (CAA) No. 70/MB/2021 Connected with

CA (CAA) No. 3083 of 2019 CA(CAA) No 129 of 2019
was incorporated inter alia for the purpose of
completing the acquisition of the Petitioner
Company 3, by way of the CIRP as prescribed
under the IBC.

(1) The Petitioner Company 2 holds the equity
investment in the Petitioner Company 3 and is
its holding company. Pursuant to the
completion of the proposed amalgamation of
the Petitioner Company 3 into and with the
Petitioner Company 1, there would no longer
be a requirement for the Petitioner Company
2 to exist as a separate legal entity. This
amalgamation would also result in
simplification of the group structure of the

Petitioner Company 1.

(111)) The amalgamation would result in significant
reduction in the multiplicity of legal and
regulatory compliances required to be carried
out by the Petitioner Company 2 and the

Petitioner Company 1.

(iv) The Petitioner Company 2 being a wholly
owned subsidiary of the Petitioner Company 1
1s under the management of the Petitioner
Company 1 and it would be advantageous to

amalgamate the two entities to ensure focused

Page 5 of 40



118

IN THE NATIONAL COMPANY LAW TRIBUNAL,
MUMBAI BENCH, MUMBAI, COURT-II

CP (CAA) No. 70/MB/2021 Connected with

CA (CAA) No. 3083 of 2019 CA(CAA) No 129 of 2019
management in the Transferee Company,
thereby resulting in efficiency of management

and maximizing value to the shareholders.

(v) This amalgamation will also result in
significant reduction of administrative,
operational, financial, and managerial and

such other costs.

(b) Commercial rationale for amalgamation of the

Petitioner Company 3 with the Petitioner

Company 1

(1) The Petitioner Company 3 and the Petitioner
Company 1 are engaged in the business of
manufacture and sale of steel and steel
products. The amalgamation will ensure
focused management in the combined entity,
thereby resulting in efficiency of management
and maximizing value for the shareholders.
Such restructuring will lead to simplification
of group structure by eliminating multiple

companies in similar business.

(1) The proposed amalgamation of the Petitioner
Company 3 with the Petitioner Company 1 in
accordance with the terms of this Scheme
would enable both the companies to realize

benefits of greater synergies between their
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IN THE NATIONAL COMPANY LAW TRIBUNAL,
MUMBAI BENCH, MUMBAI, COURT-II

CP (CAA) No. 70/MB/2021 Connected with

CA (CAA) No. 3083 of 2019 CA(CAA) No 129 of 2019
businesses, yield beneficial results and pool
financial resources as well as managerial,
technical,  distribution and  marketing
resources of each other in the interest of
maximizing value to their shareholders and

the stakeholders.

(111) The proposed amalgamation will be beneficial
to both the Petitioner Company 3 and the
Petitioner Company 1 1in the following

manner:

e Operational integration and better facility
utilisation: = The  amalgamation 1n
accordance with this Scheme will provide
an opportunity for reduction of operational
costs through transfer of intermediary
products between the companies, better
order loads for the business through
pooling of orders, synergies from sales and

production planning across the businesses.

o Efficient raw material procurement and
reduced procurement costs: Synergy of
operations will be achieved as a result of
sustained availability of raw materials as
well as reduced procurement costs for the

Petitioner Company 3. The proposed
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IN THE NATIONAL COMPANY LAW TRIBUNAL,
MUMBAI BENCH, MUMBAI, COURT-II

CP (CAA) No. 70/MB/2021 Connected with

CA (CAA) No. 3083 of 2019 CA(CAA) No 129 of 2019
amalgamation would ensure iron ore
security for the Petitioner Company 3 from
the captive mines of the Petitioner
Company 1. Similarly, combined sourcing
of other raw materials such as coke, coal,
pellet, and limestone by both the Petitioner
Company 3 and the Petitioner Company 1
would result in reduction in overall costs of
procurement for the amalgamating
companies. Besides, certain requirements
of the Petitioner Company 3 such as ferro
alloys and scrap could be directly met by
the Petitioner Company 1 production and

procurement arms.

e Operational Efficiencies: The
amalgamation would result in synergy
benefits arising out of single value chain
thereby reducing costs and increasing
operational efficiencies. Centralization of
inventory, from raw material to finished
goods and spares, may enable better
efficiency, utilization and overall reduction
in working capital. The proposed
amalgamation would likely result in
optimized power consumption, reduced

costs, sharing of best practices, cross-
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IN THE NATIONAL COMPANY LAW TRIBUNAL,
MUMBAI BENCH, MUMBAI, COURT-II

CP (CAA) No. 70/MB/2021 Connected with

CA (CAA) No. 3083 of 2019 CA(CAA) No 129 of 2019
functional learnings, better utilisation of
common facilities and greater efficiency in

debt and cash management.

o Rationalization of Procurement &
Logistics costs:  Consolidation and
optimization  of  stockyards  could
significantly ~ reduce  logistics and
distribution costs for both the Petitioner
Company 3 and the Petitioner Company 1
Clubbing of shipments may help reduce
shipping costs, port terminal charges and

ocean freight.

e Enhancing Value in Marketing: With an
overlap in products across the Petitioner
Company 3 and the Petitioner Company 1
the combined entity would be better
positioned to service customer needs. The
Petitioner Company 3 could expand its
existing core market in North-India using
the strong distribution channel and dealer
network of the Transferee Company.
Further, the Petitioner Company 3 could
also have access to the Petitioner Company
I’s branded product portfolio and
marketing capabilities. The Petitioner

Company 1 would Dbenefit from
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complementary product offerings of the
Petitioner Company 3, resulting in a strong
presence across market segments. The
proposed amalgamation will result in
access to new markets and product
offerings as well as increased export

volumes.

e Improving Customer Satisfaction and
Services: The proposed amalgamation
would make it easier to address needs of
customers by providing them uniform
product and service experience, on-time
supplies, and improved service levels
thereby improving customer satisfaction.
With common credit management, the
customers are expected to benefit from the
channel financing benefits from the

combined entity.

e Improved safety, environment and
sustainability practices: Increased
coverage of plant automation can be
achieved across plants of the Petitioner
Company 3, by wusing the Petitioner
Company 1’s information technology

applications and systems.
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Thus, the proposed amalgamation is beneficial,
advantageous and not prejudicial to the interests of
the shareholders, creditors and other stakeholders of
the Petitioner Company 3 and the Petitioner

Company 1 and 1s beneficial to the public at large.

The Board of Directors of the Petitioner Company 1,
Petitioner Company 2 and Petitioner Company 3 have
approved the Scheme by passing their respective Board
Resolutions all dated April 25, 2019, which are
annexed to the Company Scheme Petition at Exhibit
“P-2”, Exhibit “Q” and Exhibit “R-2”, respectively.

The Learned Senior Counsels for the Petitioner
Companies further stated that the equity shares of the
Petitioner Company 1 and Petitioner Company 3 are
listed on the BSE Limited (“BSE”) and National Stock
Exchange of India Limited (“NSE”). The BSE and
NSE vide their letters dated August 26, 2019 have
provided “No-Objection” / “No Adverse Observation”
letters to Petitioner Company 1 and Petitioner
Company 3, to file the Scheme with this Tribunal and
thereafter, the Petitioner Companies have approached

this Tribunal seeking its sanction to the Scheme.

Learned Senior Counsels appearing on behalf of the
Petitioner Companies state that the Petition is filed in

consonance with the orders dated February 20, 2020,
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January 11, 2021, January 19, 2021 and February 5,
2021 passed by this Tribunal in the Company Scheme
Applications CA (CAA) 3083 / MB / 2019 and CA
(CAA) 129 / MB II / 2019 (collectively hereinafter
referred as the “CSA Orders”).

The Learned Senior Counsels for the Petitioner
Companies submitted that the Petition was admitted by
this Tribunal vide an order dated May 10, 2021.
Further, Petitioner Companies have complied with all
the requirements as per the directions of this Tribunal
and have filed necessary Affidavits proving such
compliance with this Tribunal. Moreover, the
Petitioner Companies undertake to comply with the
applicable statutory requirements, if any, as required
under the Act and rules made thereunder, the Securities
and Exchange Board of India, 1992, and regulations
made thereunder, as and when applicable. The said
undertakings given by the Petitioner Companies are

accepted.

The Regional Director, Western Region, Mumbai,
(“RD, Mumbai”) has filed his report dated June 17,
2021 in respect of Petitioner Company 1 and Petitioner
Company 2 (“P1 and P2 RD Report”) with this
Tribunal, inter alia, stating therein that this Tribunal
may consider the observations made at Serial No. IV

(a) to (r) of the said Report, and pass such other order
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or orders as deemed fit and proper in the facts and
circumstances of the case. The observations made by
the RD, Mumbai, in paragraph IV of the Report are,

reproduced hereunder, for sake of ready reference:

“IV. The observations of the Regional Director on the
proposed Scheme to be considered by the Hon’ble NCLT are
as under:-

(a) In addition to compliance of AS-14 (IND AS-103) the
Transferece Company shall pass such accounting entries
which are necessary in connection with the scheme to
comply with other applicable Accounting Standards such
as AS-5(IND AS-8) etc.;

(b) As per Part-I-Definitions Clause 111(1.4), 111(1.9) &
111(1.18) of the Scheme
“Appointed Date” means April 1, 2019 or such other date
as approved by the NCLT;

“Effective Date” means the date on which the last of
conditions referred to in Clause 25.1 hereof have been
fulfilled. Any reference in this Scheme to the date of
“coming into effect of the/this Scheme” or Scheme
becoming effective” shall be construed accordingly,

“Record Date” means the date to be mutually fixed by the
Board of Directors of the Transferor Company 2 and the
Transferee Company, for the purpose of determining the
shareholders of the Transferor Company 2 who shall be
entitled to receive fully paid up equity shares of the
Transferee Company pursuant to and as contemplated
under this Scheme;

In this regard, it is submitted that Section 232 (6) of the
Companies Act, 2013 states that the scheme under this
section shall clearly indicate an appointed date from which
it shall be effective and the scheme shall be deemed to be
effective from such date and not at a date subsequent to the
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appointed date. However, this aspect may be decided by
the Hon'ble Tribunal taking into account its inherent
powers.

Further, the Petitioners may be asked to comply with
the requirements and clarified vide circular no. F. No.
7/12/2019/CL-1 dated 21.08.2019 issued by the
Ministry of Corporate Affairs.

(c) The Hon'ble Tribunal may kindly seek the undertaking
that this Scheme is approved by the requisite majority of
members and creditors as per Section 230(6) of the Act in
meetings duly held in terms of Section 230(1) read with
subsection (3) to (5) of Section 230 of the Act and the
Minutes thereof are duly placed before the Tribunal.

(d) Hon'ble NCLT may kindly direct the petitioners to file an
affidavit to the extent that the Scheme enclosed to
Company Application & Company Petition, are one and
same and there is no discrepancy/any change/changes are
made, for changes if any, liberty be given to Central
Government to file further report if any required;

(e) The Petitioners under provisions of section 230(5) of the
Companies Act, 2013 have to serve notices to concerned
authorities which are likely to be affected by
Amalgamation. Further, the approval of the scheme by
this Hon'ble Tribunal may not deter such authorities to
deal with any of the issues arising after giving effect to the
scheme. The decision of such Authorities is binding on the
Petitioner Company(s).

(f) Petitioner Company have to undertake to comply with
section 232(3)(i) of Companies Act, 2013, where the
transferor company is dissolved, the fee, if any, paid by the
transferor company on its authorised capital shall be set-off
against any fees payable by the transferee company on its
authorised capital subsequent to the amalgamation and
therefore, petitioners to affirm that they comply the
provisions of the section.
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(¢) The Petitioner Company may be directed to submit
undertaking that the petitioner company shall ensure
compliance of the all provisions of the Income Tax Act,
1961 including provisions of section 2(1B) of the Income
Tax Act.

(h) As per Part-Il - (Amalgamation of The Transferor

Company 1 into and with The Transferee Company )
Clause 7(7.1) of the Scheme (Accounting
Treatment). Upon coming into effect of this scheme, the
transferee company shall account for the amalgamation of
the transferor company 1 in its books of accounts in
accordance with pooling of interest method of accounting
as laid down in Ind AS 103 (Business Combinations) and
relevant clarifications issued by institute of chartered
accountants of India (ICAI ).
In this regards it is stated that in Indian Accounting
Standard (Ind AS) 103 - prescribes application of pooling
of Interest Method to account for common control business
combinations. Under this method: ... Any difference,
whether positive or negative, shall be adjusted against the
capital reserves (or “Amalgamation Adjustment Deficit
Account” in some cases). In view of the above it is
submitted that the difference so credited to “Capital
Reserve arising out of Amalgamation” shall not be
available for distribution of dividend and other similar
purposes.

(i) As per Part-Ill- (Amalgamation of The Transferor
Company 2 into and with The Transferee Company)
Clause 14 (14.1) of the Scheme (Accounting
Treatment). Upon coming into effect of this scheme, the
transferee company shall account for the amalgamation of
the transferor company 2 in its books of accounts in
accordance with  “pooling of interest method” of
accounting as laid down in Ind AS 103 (Business
Combinations) and relevant clarifications issued by
institute of chartered accountants of India (ICAI).
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In this regards it is stated that in Indian Accounting
Standard (Ind AS) 103 - prescribes application of pooling
of Interest Method to account for common control business
combinations. Under this method: ... Any difference,
whether positive or negative, shall be adjusted against the
capital reserves (or “Amalgamation Adjustment Deficit
Account” in some cases). In view of the above it is
submitted that the difference so credited to Capital
Reserve arising out of Amalgamation” shall not be
available for distribution of dividend and other similar
purposes.

() As per Part-IV-(General Terms and Conditions )
Clause 21(21.1 to 21.4) of the Scheme ( Amendment to
Memorandum of Association of the Transferee
Company, Validity of the Existing Resolutions ETC);
In this regard it is submitted that Hon'ble Tribunal may
kindly direct the petitioner to comply with provisions of
Section 13 and Section 232(3)(i) of the Companies Act,
2013 further if any stamp duty is payable the same should
be paid in accordance with applicable laws of the State;

(k) The Registered Office of Tata Steel BSL Limited, the
Transferor Company 2 is situated Delhi is outside the
Jurisdiction of this Hon'ble Tribunal and falls within the
jurisdiction of Hon’ble NCLT, at New Delhi Bench.
Accordingly, necessary orders be obtained by the
Transferor Company 2 from Hon'ble NCLT, at New
Delhi Bench.

(1) Since the Transferee Company limited by shares, is listed
on the Bombay Stock Exchange and the National Stock
Exchange, the Petitioner Companies be directed to place on
record whether necessary approval from SEBI and the
concerned Stock Exchange have been obtained and
whether the meeting of the Shareholders/class of
shareholders have been convened as per the listing/ SEBI
guidelines.
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(m)  Since the Transferee Company listed on Luxembourg
Stock Exchange and the London Stock Exchange, the
Petitioner Company de directed to undertake to comply
with all Rules and Regulations as stipulated by London
Stock Exchange.

(n) The Petitioner Companies to place on record and to
provide details regarding meeting of Shareholders other
than Promoters, has been convened or not.

(0) Since the Transferor Company 2 and The Transferee
Company  have  foreign/nonresident  shareholders,
therefore, it is subject to the compliance of section 55 of the
Companies Act, 2013 the FEMA Regulations/RBI

Guidelines by the Transferee Company.

(v) As regards the complaints indicated at para 21 above,
under the head -Complaint received against the propose
Scheme, it is submitted that the petitioners be directed to
mention all the facts in this regard about complaints and
explain about the allegations made therein, before approval
of the scheme.

(q) In view of the observation raised by the ROC Mumbai,
mentioned at para 22 above Hon'ble NCLT may pass
appropriate orders/ orders as deem fit;

(r) The Petitioner Company be directed to place on record
whether necessary NOC/ approval from Competition
Commission of India (CCI) have been obtained or not.”

In response to the observations made by the RD,
Mumbai in its Report, the Learned Senior Counsels
submit that the Petitioner Company 1 and Petitioner
Company 2 have filed a joint affidavit dated July 6,
2021 dealing with the observations of the Regional
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Director as contained in its Report (“P1 and P2 RD
Response”) with this Tribunal on July 6, 2021, and
also served a copy of the Affidavit upon the office of
the RD, Mumbai. The responses of the Petitioner
Company 1 and Petitioner Company 2 to the
observations made by the RD Mumbeai in its Report, as

contained in the P1 and P2 RD Response are as under.

So far as the observation in paragraph IV (a) of the P1
and P2 RD Report is concerned, the Petitioner
Company 1 i.e. Transferee Company undertakes to
pass such accounting entries as may be necessary in
connection with the Scheme, in compliance with Ind
AS-103 and with other applicable Accounting
Standards.

So far as the observation in paragraph IV (b) of the P1
and P2 RD Report is concerned, the Petitioner
Company 1 and Petitioner Company 2 submit that the
Appointed Date 1.e. April 1, 2019 has been clearly
indicated in Clause 1.4 of the Scheme in accordance
with Section 232(6) of the Act and the Scheme shall
take effect from the Appointed Date. Petitioner
Company 1 and Petitioner Company 2 further submit
that they have already complied with the requirements
and clarification of Circular No. F. No.
7/12/2019/CL-I dated August 21, 2019 issued by the
Ministry of Corporate Affairs by clearly specifying the
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Appointed Date in the Scheme. Thus, the requirements

of the said circular are duly complied with.

So far as the observation in paragraph IV (c) of the P1
and P2 RD Report is concerned, the Petitioner
Company 1 and Petitioner Company 2 submit as

under:

(a) Petitioner Company 1: Pursuant to the directions of
this Tribunal passed vide the CSA Orders and in
terms of Section 230 (1) read with Section 230 (3) to
(5) of the Act, the NCLT convened meeting of
equity shareholders of the Petitioner Company 1
was duly held on Friday, March 26, 2021 at 11:00
a.m. (IST), when the Scheme has been approved by
an over-whelming majority of the equity
shareholders (99.99% of the equity shareholders
present and voting at the NCLT convened
shareholders’ meeting) of the Petitioner Company 1.
The report of the Chairperson appointed by this
Tribunal, setting out the result of the meeting, along
with the Affidavit in support thereof, has been filed
with this Tribunal on April 13, 2021, and is annexed
to the Company Scheme Petition as Exhibit “X”.
Learned Senior Counsels further submit that are the
minutes of the NCLT convened meeting of equity
shareholders of Petitioner Company 1 held on
March 26, 2021 are annexed as Exhibit “A” to the
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P1 and P2 RD Response, and in terms of the CSA
Orders, the convening and holding of meeting of the
creditors of the Petitioner Company 1 was dispensed

with.

(b) Petitioner Company 2: In terms of the CSA Orders,

there was no requirement of convening of meeting
of the equity shareholders of the Petitioner
Company 2, in view of the consent affidavits
obtained from its equity shareholders, and the
question of convening and holding of meetings of
the creditors of the Petitioner Company 2 didn’t
arise since Petitioner Company 2 didn’t have any

creditors as on September 30, 2020.

So far as the observation in paragraph IV (d) of the P1
and P2 RD Report is concerned, the Petitioner
Company 1 and Petitioner Company 2 undertake that
the copy of the Scheme annexed as Exhibit “A” to the
Company Scheme Application filed by the Petitioner
Company 1 and Petitioner Company 2, viz. CA (CAA)
3083/MB/2019 and the copy of the Scheme annexed
to the captioned joint Company Scheme Petition filed
by the Petitioner Companies, as Exhibit “A” are one
and the same, and there is no discrepancy and
deviation. Further, a statement to this effect has also
been made in paragraph 18 of the joint Company

Scheme Petition filed by the Petitioner Companies.
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So far as the observation in paragraph IV (e) of the P1
and P2 RD Report is concerned, it is stated that
Petitioner Company 1 and Petitioner Company 2 have
served the notices under Section 230(5) of the Act upon
all the concerned authorities, as directed by this
Tribunal pursuant to the CSA Orders. The Petitioner
Company 1 and the Petitioner Company 2 further
submit that the issues of the concerned authorities, if
any, arising after giving effect to the Scheme shall be
addressed subject to the final decision of the concerned
authorities in accordance with applicable law and the
decisions of the concerned authorities, upon attaining

finality, shall be binding on the Petitioner Companies.

So far as the observation in paragraph IV (f) of the P1
and P2 RD Report is concerned, Petitioner Company 1
states that there is no need to increase the authorized
share capital of the Petitioner Company 1 pursuant to
the Scheme, and therefore, the provision of Section 232
(3) (1) of the Act in respect of setting-off of fee payable
by the Petitioner Company 1 (Transferee Company) for
an increase in the authorized share capital, is not
applicable. The Petitioner Company 1 clarifies that the
existing authorized share capital of the Petitioner
Company 1 is sufficient to issue equity shares to the
shareholders of Petitioner Company 3, pursuant to the

Scheme.
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So far as the observation in paragraph IV (g) of the P1
and P2 RD Report is concerned, Petitioner Company 1
and Petitioner Company 2 undertake to comply with
the applicable provisions of Income Tax Act, 1961
including provisions of Section 2 (1B) thereof, as

applicable and to the extent required.

So far as the observations in paragraphs IV (h) and (1)
of the P1 and P2 RD Report are concerned, the
Petitioner Company 1 undertakes that the Capital
Reserves, if available, with the Transferee Company,
shall not be utilized for distribution of dividends and

other similar purposes.

So far as the observation in paragraph IV (j) of the P1
and P2 RD Report is concerned, the Petitioner
Company 1 states that the Petitioner Company 1 is not
undertaking any amendment to its memorandum of
association, pursuant to the Scheme, and Clause 21 is
merely an enabling provision in the Scheme to facilitate
such amendment, in case required. In this regards, the
Petitioner Company 1 undertakes to comply with the
applicable provisions of the Act, if and when such need
arises. Petitioner Company 1 further undertakes to pay
applicable stamp duty payable in accordance with the

applicable laws.
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So far as the observation in paragraph IV (k) of the P1
and P2 RD Report is concerned, the Petitioner
Company 1 and Petitioner Company 2 submit that
since the registered office of the Petitioner Company 3
(Transferor Company 2) is situated at Delhi, the
Petitioner Company 3 had filed its Company Scheme
Application viz. CA (CAA)-129 (ND)/2019 before
New Delhi Bench of this Tribunal. On September 9,
2019, the Petitioner Company 3 filed an application
before the Principal Bench of this Tribunal viz. CA
1955 (PB)/2019, seeking transfer of the said application
from New Delhi Bench to Mumbai Bench of this
Tribunal, on the ground that the registered office of the
Transferee Company is situated at Mumbai. By way of
an order dated September 27, 2019, passed by the
Principal Bench of this Tribunal, the said application
was allowed, the Company Scheme Application
CA(CAA)-129 (ND)/2019 was transferred to Mumbai
Bench of this Tribunal and was renumbered as
CA(CAA) 129/MB - 11/2019. Thereafter the Company
Scheme Application filed by Petitioner Company 1 and
2, was heard together with transferred application CA
(CAA) 129/MB 11/2019 of Petitioner Company 3, and
this Tribunal vide CSA Orders passed direction in
respect of holding/ dispensing with the meetings of

shareholders and creditors of the Petitioner Companies.
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Subsequently, the Petitioner Companies (including the
Petitioner Company 3) jointly filed the above Company
Scheme Petition seeking sanction of this Tribunal to the
Scheme. In view thereof, Petitioner Company 1 and
Petitioner Company 2 submit that there is no

requirement to seek further orders/ directions from the
New Delhi Bench of this Tribunal.

So far as the observation in paragraph IV (1) of the P1
and P2 RD Report is concerned, Petitioner Company 1
and Petitioner Company 2 submit that the BSE and
NSE vide their letters dated August 26, 2019 have
respectively provided “No-Objection”/ “No Adverse
Observation” to the Petitioner Company 1 (Transferee
Company) for filing of the Scheme with this Tribunal in
accordance with SEBI (Listing Obligations and
Disclosure Requirements) Regulations, 2015. The
Petitioner Company 1 further submits that all the
observations made by the Stock Exchanges in their
respective  “No-Objection” /  “No  Adverse
Observation” have been duly complied with by
Petitioner Company 1. The Petitioner Company 1
further submits that the meeting of its equity
shareholders was convened in accordance with the
listing/ SEBI guidelines, and as required under SEBI
guidelines, the number of votes cast by the Public

Shareholders of the Petitioner Company 1 in favour of
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the Scheme, was more than the number of votes cast by

its Public Shareholders against the Scheme.

So far as the observation in paragraph IV (m) of the P1
and P2 RD Report is concerned, the Petitioner
Company 1 (i.e. Transferee Company) states that the
Global Depository Receipts of the Transferee Company
are listed on the Luxembourg Stock Exchange and the
London Stock Exchange. In this regard, Petitioner
Company 1 undertakes to comply with applicable rules
and regulations as stipulated by Luxembourg Stock
Exchange and the London Stock Exchange pertaining

to matters in relation to the Scheme.

So far as the observation in paragraph IV (n) of the P1
and P2 RD Report is concerned, the Petitioner
Company 1 submits that pursuant to the CSA Orders,
the meeting of equity shareholders of Petitioner
Company 1 was held on Friday, March 26, 2021 at
11:00 a.m. (IST) to seek their approval to the Scheme.
The resolution proposed for the Scheme was passed
with requisite majority of the equity shareholders
(which also included the public shareholders of
Petitioner Company 1). The Petitioner Company 1
further clarifies that the provisions of paragraph 9(b) of
Annexure I of the Circular No.
CFD/DIL3/CIR/2017/21 dated March 10, 2017

issued by the Securities and Exchange Board of India
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(“SEBI”) as amended from time to time (“SEBI
Schemes Circular”) require a listed company to seek
approval of majority of public shareholders to the
Scheme only if it falls within any of the specific cases
mentioned under the SEBI Schemes Circular. For such
approval, no separate meeting of public shareholders is
required to be convened either under the SEBI Schemes
Circular or Sections 230 to 232 of the Act. Petitioner
Company 1 submits that at the said meeting, 4,592
public shareholders (fully paid-up and partly paid-up)
representing 43,96,87,826 equity shares (Fully paid-up
and Partly paid-up) of the Petitioner Company 1 voted
in favour of the Scheme and 196 public shareholders
(fully paid-up and partly paid-up) representing 45,407
equity shares (fully paid-up and partly paid-up) voted
against the Scheme. Therefore, as required under the
SEBI Schemes Circular, the number of votes cast by the
public shareholders of the Petitioner Company 1 in
favour of the Scheme 1s more than the number of votes

cast by its Public Shareholders against the Scheme.

So far as the observation in paragraph IV (o) of the P1
and P2 RD Report is concerned, the Petitioner
Company 1 undertakes to comply with the applicable
guidelines of Foreign Exchange Management Act,
1999/ Reserve Bank of India, as applicable and to the

extent required. Further, the Transferor Company 2
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issued preference shares only to the Transferee
Company (which i1s an Indian company), which shall
stand cancelled on account of the merger of Transferor
Company 2 into Transferee Company, pursuant to the
Scheme. In view thereof, Section 55 of the Act 1s not

applicable to the present Scheme.

So far as the observation in paragraph IV (p) of the P1
and P2 RD Report is concerned, Petitioner Company 1
states that as mentioned in paragraph 21 of the Report,
the RD has received two complaints viz. one each from
Mr. Paras Mal Bhutoria and Mr. Jatinder Singh Ahuja
in respect of the Scheme. As regards the complaint of
Mr. Paras Mal Bhutoria, the Petitioner Company 1
states that by its letter dated June 25, 2021, Petitioner
Company 1 has appropriately responded to the said
complaint. It is pertinent to mention that Mr. Paras
Mal Bhutoria also filed a similar complaint before the
SEBI, which has been disposed off by the SEBI.
Further, as regards the complaint filed by Mr. Jatinder
Singh Ahuja, Petitioner Company 1 states that in spite
of the fact that the said complainant is not a
shareholder of the Petitioner Company 1, Petitioner
Company 1 responded to the said complaint by its
letter dated May 24, 2021 enclosed to an e-mail dated
May 28, 2021 sent to the Registrar of Companies,
Mumbai (“ROC”) and RD. The copies of the letter
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dated June 25, 2021 and the e-mail dated May 28, 2021
along with a copy of the letter dated May 24, 2021,
both sent to the ROC, are annexed to the P1 and P2
RD Response as Exhibit “B” and Exhibit “C”,
respectively. In any event, the above complainants
have also filed an Application before this Tribunal, on
the same subject matter which is on the records of this
Tribunal. It 1s pertinent to mention that the Scheme has
been approved by an overwhelming majority of equity
shareholders of the Petitioner Company 1 (99.99% of
the equity shareholders present and voting at the NCLT
convened shareholders’ meeting) at the NCLT
convened meeting held on March 26, 2021.

So far as the observations in paragraph IV (q) of the P1
and P2 RD Report is concerned, the Petitioner

Companies state as under:

(a) Petitioner Company 1 states that as mentioned in
paragraph 22 of the P1 and P2 RD Report, ROC
had received 10 complaints in respect of the
Petitioner Company 1 wvide SRN Numbers
mentioned therein, which are pending. Petitioner
Company 1 states that all such complaints as
reported by the ROC, have been adequately
responded to by the Petitioner Company 1, by way
of its letter dated July 2, 2021 sent to the ROC. In

the said letter, the Petitioner Company 1 has inter
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alia intimated the ROC that each of such complaints
were adequately responded by the Petitioner
Company 1, while briefly setting out a response to
the respective complaints, and requested the ROC to
treat the said complaints as closed. A copy of the
letter dated July 2, 2021 sent by the Petitioner
Company 1 to the ROC in respect of the said 10
complaints (along with Annexures) is annexed as

Exhibit “D” to P1 and P2 RD Response.

(b) As regards the interest of the creditors, Petitioner
Company 1 submits that pursuant to the directions
of this Tribunal, the Petitioner Company 1 has sent
notices to its secured and unsecured creditors having
outstanding amount of X10,00,000/- (Rupees Ten
Lakh) or more as on September 30, 2020, stating
therein that representations, if any, may be
submitted to this Tribunal within a period of 30
(thirty) days from the date of receipt of the notices
with a copy to the Petitioner Company 1. Pursuant
to such notices, none of the creditors have filed any
representation. The Petitioner Company 2 states
that Petitioner Company 2 doesn’t have any
creditors. In view of the above, the interests of the
aforesaid creditors for Petitioner Company 1 are

duly protected.
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So far as the observation in paragraph IV (r) of the P1
and P2 RD Report is concerned, the Petitioner
Company 1 and Petitioner Company 2 state that
approval of Competition Commission of India (“CCI”)
is not required in terms of the applicable laws and rules.
The amalgamation contemplated under the Scheme is
benefitted from the intra-group exemption set out under
Item 9 to Schedule 1 of the Competition Commission
of India (Procedure in regard to the transaction of
business relating to combinations) Regulations, 2011
and therefore no approval is required to be obtained
from the CCI. In view of the above, the approval of
CCI has not been obtained by the Petitioner

Companies.

Upon perusal of the responses of the Petitioner
Companies as contained in the P1 and P2 RD
Response, as detailed in paragraphs 12 to 29
hereinabove, the office of RD, Mumbai filed a
supplementary report dated July 13, 2021 with this
Tribunal (“Supplementary Report”). The
Supplementary Report, inter alia states that the
Petitioner Company 1 and Petitioner Company 2 have
submitted their replies by way of the P1 and P2 RD
Response, and a copy of the same was annexed as
Annexure A to the Supplementary Report. As regards

the replies of the Petitioner Company 1 and Petitioner
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Company 2 to paragraphs (IV) (a), (b), (d), (e), (g) to
(), () and (m), the officer appearing for the RD submits
that the replies submitted by the Petitioner Companies
in P1 and P2 RD Response are satisfactory. As regards

the replies of the Petitioner Companies 1 and 2 to

paragraphs (IV) (c), () (k), (n) (o) (p) (q) and (x) of the
P1 and P2 RD Report, the Supplementary Report states

that the Tribunal may pass appropriate orders as deem
fit.

The observations made by the RD, Mumbai in its
report dated June 17, 2021, have been reproduced in
paragraph 11 above. The clarifications and
undertakings given by the Petitioner Company 1 and
Petitioner Company 2 to the P1 and P2 RD Report
have been explained in paragraphs 13 to 29 above. The
clarifications and undertakings of the Petitioner
Company 1 and Petitioner Company 2 are accepted by
this Tribunal, and the said Petitioner Companies are

directed to comply with the same.

The Regional Director, Northern Region, New Delhi
(“RD, New Delhi”) has filed his report dated July 16,
2021 in respect of Petitioner Company (“P3 RD
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Report”) with this Tribunal, inter alia, stating therein
that this Tribunal may consider the submissions made
in paragraph 1-3 of the P3 RD Report and consider
such orders as may be deemed fit and proper in the
circumstances of the case. The observations made by
the RD, New Delhi in paragraph 11 of the Report are,

reproduced hereunder, for sake of ready reference:

“11.That as per the report of Registrar of Companies, the
Transferor Company No.2 has filed its Annual Return and
Balance Sheet up to 2019-20 and the Transferee Company
has filed its Annual Return and Balance Sheet up to 2019-
20. No prosecution has been filed & no inspection or
investigation has been conducted in respect of the Petitioner
Companies. As per the ROC Report dated 23.06.2021, the
following observations are made .-

1. In the attached scheme, there is no clause regarding
addition of authorized share capital of Transferor Company
No.2 with the authorized share capital of Transferee
Company. Hence it is clarified from the petitioners whether
any authorized share capital of Transferor Company No. 2
has to be increased into the authorized share capital of
Transferee Company and, if so, Transferee company may
kindly be directed to comply the provisions of section
232(3)(i) of the Companies Act, 2013.

2. As per record, the SFIO has conducted investigation in
the matter of Company Bhushan Steel Limited (now
known as Tata Steel BSL Limited), hence directorate may
seek NOC from the SFIO in this regard.

3. As per the MCA portal, this office has received a
complaint from one of the shareholder Mr. Vijesh
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Vishwanathan which is in reference to the proposed scheme
of Amalgamation of Tata Steel BSL Limited with the Tata
Steel Limited in regard to share swap ratio of 15:1. He
stated in the complaint that he is a public shareholder of
Tata Steel BSL Limited, with current shareholding of
164205 shares. The said scheme was beneficial for all
parties involved, when it was approved on 25.04.2019. But
the Scheme could not be implemented due to reasons
beyond the control companies involved. A gap of almost 2
years is enough for the change of matrices of the Valuation
report, which is being relied upon now. The said scheme
now is against the public/ minority shareholdings interest
holding 27.35% equity share in Tara Steel BSL Limited f
or the following reasons.

A. Fair Exchange ratio of 15 Tata Steel BSL Limited (FV
Rs. 21/-) for 1 share of Tata Steel Limited (FV Rs. 101/-),

is based on valuation reports which is almost 2 years old
and hence cannot be the basis as on date. And as an icon

group Tata 's cannot accept the valuation report which his
more than 6 month old, which is against all norms of
Corporate Governance.

B. Public /Minority shareholding 27.35% share capital of
Tata Steel BSL Limited as on date will be left with only
1.6285% of holding in amalgamated company Tata Steel
Limited. The Scheme, if implemented as such will cause
huge loss to the Public/ Minority shareholders of Tata Steel
BSL Limited.

The complainant has requested that as fresh swap ratio
should be computed by considering recent valuations of the
company so that the interest of public shareholders is
safeguarded.
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Another Complaint dated 28. 04. 2021 is received from Sh.
Jatinder Singh Ahuja in regard to share exchange ratio.”

In response to the observations made by the RD, New
Delhi in its Report, the Learned Senior Counsels
submit that the Petitioner Company 3 has filed affidavit
dated July 18, 2021 dealing with the observations of the
RD, New Delhi as contained in its Report (“P3 RD
Response”) with this Tribunal on July 18, 2021, and
also served a copy of the Affidavit upon the office of
the RD, New Delhi. The responses of the Petitioner
Company 3 to the observations made by the RD, New
Delhi in its Report, as contained in the P3 RD

Response are as under.

So far as the observation in paragraph 11(1) of the P3
RD Report is concerned, Petitioner Company 3 states
that there is no need to increase the authorized share
capital of the Petitioner Company 1 (Transferee
Company) pursuant to the Scheme, and therefore, the
provision of Section 232 (3) (1) of the Companies Act,
2013 in respect of setting-off of fee payable by the
Petitioner Company 1 (Transferee Company) for an
increase in the authorized share capital, is not
applicable. The Petitioner Company 3 clarifies that the
existing authorized share capital of the Petitioner

Company 1 is sufficient to issue equity shares to the
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shareholders of Petitioner Company 3, pursuant to the

Scheme.

So far as the observation in paragraph 11(2) of the P3
RD Report is concerned, Petitioner Company 3 states
that the SFIO basis order of the MCA filed a criminal
complaint before the Ld. Special Court, Dwarka which
took cognizance and summoned Petitioner Company 3
as one of the accused. However, the Hon’ble Delhi
High Court vide order dated March 16, 2021 set aside
the cognizance order and quashed the criminal
complaint relying on Section 32A of the Insolvency and
Bankruptcy Code, 2016.

So far as the observation in paragraph 11(3) of the P3
RD Report is concerned, the Registrar of Companies,
New Delhi, (‘RoC’) in their report has stated that their
office is in receipt of two complaints viz. one each from
Mr. Vijesh Viswanathan and Mr. Jatinder Singh Ahuja
in respect of the Scheme. As regards, the complaint of
Mr. Vijesh Viswanathan, the Petitioner Company 3
states that vide email dated June 29, 2021, the RoC had
forwarded the complaint of Mr. Vijesh Viswanathan
and sought a response from the Petitioner Company 3
on the same. The Petitioner Company 3 vide its letter
dated July 11, 2021, Petitioner Company 3 has
appropriately responded to the said complaint. Further,

as regards the complaint filed by Mr. Jatinder Singh
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Ahuja, Petitioner Company 3 states that it i1s not in
receipt of the representation dated April 28, 2021 from
Mr. Jitender Ahuja, through the RoC. However, apart
from the aforesaid letter, Mr. Jitender Ahuja has
written several representations regarding the Scheme
and the share exchange ratio to various regulators
including SEBI, and the Petitioner Company 3 has
appropriately responded to such representations on
numerous occasions. Vide email dated June 10, 2021 in
response to the reply of the Petitioner Company 3
dated May 31, 2021 to the complaint of Mr. Jitender
Singh Ahuja on the SCORES platform dated May 12,
2021, SEBI affirmed that the response of the Petitioner

Company 3 was satisfactory and closed the complaint.

The observations made by the RD, New Delhi 1n its
Report have been reproduced in paragraph 32 above.
The clarifications and undertakings given by the
Petitioner Company 3 to the P3 Report have been
explained in paragraphs 34 to 36 above. The
clarifications and undertakings of the Petitioner
Company 3 are accepted by this Tribunal, and
Petitioner Company 3 is directed to comply with the

Same.

In respect of the Petitioner Company 2, the Official
Liquidator, High Court, Bombay has filed his report
dated
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July 7, 2021 inter alia, stating that the affairs of the
Petitioner Company 2 (Transferor Company 1) have

been conducted in a proper manner.

In respect of the Petitioner Company 3, the Official
Liquidator, High Court, Delhi has filed his report dated
July 12, 2021 inter alia, stating that the affairs of the
Petitioner Company 3 (Transferor Company 2) do not
appear to have been conducted in a manner prejudicial
to the interest of its members or public interest as per
the provisions of the Companies Act, 1956/
Companies Act. 2013, whichever is applicable.

Learned Senior Counsels for the Petitioner Companies
submitted that the Petitioner Company 3 has received
certain representations from its shareholders and
creditors pursuant to the notices issued by the
Petitioner Company 3. The Petitioner Company 3
received representations from certain shareholders
holding 7,64,791 equity shares which is approximately
0.0699% vide Company Application No. 156 of 2021
and Company Application No. 261 of 2021 in respect
of the share exchange ratio in relation to the Scheme
which was appropriately responded to by the Petitioner
Company 3 vide response dated June 15, 2021. The
Petitioner Company responded that as per Proviso to
Section 230(4) of the Companies Act, 2013 (“CA

2013””) any objection to Compromise or arrangement
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shall be made only by person holding not less than ten
percent of shareholding or having outstanding debt
amounting to not less than five per cent of the total
outstanding debt as per the latest audited financial
statement. The Petitioner Company 3 has also received
objections from creditors regarding claims pertaining to
the pre-CIRP period. The Petitioner Company 3 has
filed appropriate responses to the said claims of the
objecting creditors. In response to Creditors objections,
Counsel for Petitioner company submitted that clause
18(e) of the scheme provides the definition of
undertaking 2 to include all undertaking and business
of the Company as a going concern including the
assets, properties, 1investments, rights, approvals,
licenses and powers, leasehold rights and all its debts,
outstanding liabilities, duties, obligations and
employees. Clause 18(i) of the Scheme provides that
upon the Scheme coming into effect, the Undertaking 2
shall without any further act, instrument or deed be and
stand transferred to and vested in and/or be deemed to
have been and stand transferred to and stand vested in
the Transferee company, as a going concern, so as to
become the undertaking of the Transferee Company,

with effect from the Appointed Date.

Therefore, as per above submissions and clear position

of law the grievances of the objector is addressed
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accordingly and nothing survives in CA 156 of 2021
and CA 261 of 2021, Accordingly both CA 156 of 2021
and CA 261 of 2021 disposed of as dismissed.

From the material on record and after perusing the
clarifications and submissions of the Petitioner
Companies to the Reports filed by the Regional
Directors, the Scheme appears to be fair and reasonable
and is not violative of any provisions of law and 1s not

contrary to public policy.

Since all the requisite statutory compliances have been
fulfilled, the Company Scheme Petition filed by the
Petitioner Companies is made absolute in terms of
prayer clauses (a), (b), (c), and (d) of the joint Company
Scheme Petition. The Scheme is hereby sanctioned
with the ‘Appointed Date’ as April 1, 2019.

Petitioner Companies are directed to file a certified
copy of this order along with a copy of the Scheme
with the concerned Registrar of Companies,
electronically along with e-Form INC-28, within 30
days from the date of receipt of the certified copy of this
order along with the sanctioned Scheme from the
Registry duly certified by Deputy/ Assistant Registrar
of the National Company Law Tribunal, Mumbai
Bench.
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45. The Petitioner Company 1 (Transferee Company) to
lodge a copy of this Order along with a copy of the
Scheme duly certified by Deputy/ Assistant Registrar
of this Tribunal, with the concerned Superintendent of
Stamps, for the purpose of adjudication of stamp duty
payable within 60 days of receipt of the certified copy

of this order.

46. All concerned authorities to act on certified copy of this
order along with the sanctioned Scheme, duly certified
by Deputy/ Assistant Registrar of the National

Company Law Tribunal, Mumbai Bench.

47. Any person interested is at liberty to apply to this
Tribunal in these matters for any directions or

modifications that may be necessary.

Dated the 29th day of October, 2021

Sd/- Sd/-
SHYAM BABU GAUTAM ASHOK KUMAR BORAH
Member (Technical) Member (Judicial)
29.10.2021
SAM

Page 40 of 40



ANNEXURE E 153

1

IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

CIVIL APPEAL NO. 2700 OF 2020

M/S TATA STEEL BSL LIMITED Appellant(s)
VERSUS

HAZI ARIF & ORS. Respondent(s)
WITH

CIVIL APPEAL NO. 2727 OF 2020

CIVIL APPEAL NO. 2927 OF 2020

CIVIL APPEAL NO. 3076 OF 2020

ORDER

The challenge in the present appeals is to an
order passed by the National Green Tribunal (in
short, “the NGT”) on 26.02.2020. The learned NGT held
that in execution proceedings, the order passed by
the Tribunal on 07.10.2016 cannot be disputed.

The NGT has appointed an Expert Committee on
03.03.2014 under the Chairmanship of Ms. Parul Gupta,
Advocate. The said committee submitted report on
23.4.2014. The NGT passed an order on 7.10.2016
whereby the Respondent Ghaziabad Development
Authority was directed to remove all such
encroachments on green belt area as per GMPD 2021 in
Vaishalli Zone -5 in accordance with law. The order
dated 7.10.2016 is being treated as final order
though the report of Committee of Ms. Parul Gupta was
accepted by NGT after giving an opportunity of
hearing to the affected parties.

Another Expert Committee was ordered to be
constituted comprising of Professor C.R. Babu Centre,
Professor for Environment Management of degraded
ecosystem, School of Environment study University of



2

Delhi, Dr. Brij Gopal, Professor JNU, Professor A.K.
Gosain Professor of Civil Engineering IIT, Delhi to
carry out study of Sahibabad drain No. 1 Ghaziabad.
The said Committee had given its report on
09.10.2017.

The appellant and other affected parties filed
applications for impleadment in the Original
Application pending before the NGT before it passed
an order on 7.10.2016. Objections to the Report were
also submitted. However, the NGT, in the impugned
order, held that “as an executing court, the
jurisdiction of the Court is limited as it cannot go
behind the original order passed in respect of which
execution proceedings have been initiated.”

We find that the entire basis of the order of the
NGT is the Report of the Expert Committee dated
23.4.2014 leading to the alleged executable order
dated 7.10.2016. Such Report was never accepted on
the basis of which any executable order was passed by
the NGT. The argument raised that such report was
taken on record does not mean acceptance of report.
Still further none of the affected parties, such as
the appellants were before the NGT and no order could
be passed without hearing the affected parties.

Consequently, we set aside all proceedings
subsequent to the submission of the Report dated
23.4.2014. The affected parties are given liberty to
file objections to the report so submitted. It is
only thereafter, an order can be said to have been
passed by the NGT, which can be said to be an
executable order.

Consequently, the appeals are allowed. The order
passed by the NGT on 26.02.2020 is set aside. The
matter is remitted back to the NGT from the stage of
submission of the Report dated 23.4.2014. The NGT
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3

shall decide all questions of law and fact after
hearing the affected parties in accordance with law.

The interim order(s) passed by the NGT and by
this Court after the submission of the Report stand
vacated.

Pending interlocutory application(s), if any,
is/are disposed of.

....................... J.
[ HEMANT GUPTA ]

....................... J.
[ V. RAMASUBRAMANIAN ]

New Delhi;
OCTOBER 22, 2021.
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ITEM NO.23 Court 11 (Video Conferencing) SECTION XVII

SUPREME COURT OF INDTIA
RECORD OF PROCEEDINGS

Civil Appeal No(s). 2700/2020
M/S TATA STEEL BSL LIMITED Appellant(s)
VERSUS
HAZI ARIF & ORS. Respondent (s)
IA No. 57892/2020
IA No. 44888/2021

IA No. 57894/2020
IA No. 57893/2020

EX-PARTE STAY

EXEMPTION FROM FILING AFFIDAVIT
EXEMPTION FROM FILING AFFIDAVIT
EXEMPTION FROM FILING O0.T.)

WITH

C.A. No. 2727/2020 (XVII)

(IA FOR STAY APPLICATION ON IA 61938/2020

FOR EXEMPTION FROM FILING O.T. ON IA 61939/2020

FOR EXEMPTION FROM FILING C/C OF THE IMPUGNED JUDGMENT ON IA
61940/2020

FOR EXEMPTION FROM FILING AFFIDAVIT ON IA 61942/2020

IA No. 61942/2020 - EXEMPTION FROM FILING AFFIDAVIT

IA No. 61940/2020 - EXEMPTION FROM FILING C/C OF THE IMPUGNED
JUDGMENT

IA No. 61939/2020 - EXEMPTION FROM FILING O.T.

IA No. 61938/2020 - STAY APPLICATION)

C.A. No. 2927/2020 (XVII)

(IA FOR EXEMPTION FROM FILING C/C OF THE IMPUGNED JUDGMENT ON IA
74088/2020

FOR EX-PARTE STAY ON IA 74089/2020

FOR EXEMPTION FROM FILING PAPER BOOKS ON IA 74091/2020

FOR EXEMPTION FROM FILING AFFIDAVIT ON IA 74092/2020

FOR EXEMPTION FROM FILING O.T. ON IA 74093/2020

FOR PERMISSION TO FILE ADDITIONAL DOCUMENTS/FACTS/ANNEXURES ON IA
75682/2020

IA No. 74089/2020 - EX-PARTE STAY

IA No. 74092/2020 - EXEMPTION FROM FILING AFFIDAVIT

IA No. 74088/2020 - EXEMPTION FROM FILING C/C OF THE IMPUGNED
JUDGMENT

IA No. 74093/2020 - EXEMPTION FROM FILING O.T.

IA No. 74091/2020 - EXEMPTION FROM FILING PAPER BOOKS

IA No. 75682/2020 - PERMISSION TO FILE ADDITIONAL
DOCUMENTS/FACTS/ANNEXURES )

C.A. No. 3076/2020 (XVII)
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(FOR EX-PARTE STAY ON IA 86643/2020
FOR EXEMPTION FROM FILING O.T. ON IA 86644/2020

FOR EXEMPTION FROM FILING C/C OF THE IMPUGNED JUDGMENT ON IA

86645/2020

IA No. 86643/2020 - EX-PARTE STAY

IA No. 86645/2020 - EXEMPTION FROM FILING C/C OF THE IMPUGNED

JUDGMENT

IA No. 86644/2020 - EXEMPTION FROM FILING O0.T.)
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Date : 22-10-2021 These matters were called on for hearing today.

CORAM : HON'BLE MR. JUSTICE HEMANT GUPTA
HON'BLE MR. JUSTICE V. RAMASUBRAMANIAN

Counsel for the

parties Mr.
Mr.
Mr.
Ms.
Ms.

Mr.
Mr.
Mrs.
Mr.
Mr.
Mr.
Mr.
Ms.
for

Mr.

Jaideep Gupta, Sr. Adv.
Akshat Hansaria, Adv.
Shashank Manish, Adv.
Samridhi Hota, Adv.
Nidhi Sahay, Adv.

S. B. Upadhyay, Sr. Adv.
Pawan R. Upadhyay, Adv.
Sharmila Upadhyay, Adv.
Sarvjit Pratap Singh, Adv.
Nishant Kumar, Adv.

Varun Sharma, Adv.

Gaurav Prakash Pathak, Adv.
Tanzeela Mubashsharah, Adv.

M/s. Unuc Legal Llp, AOR

Arvind Kumar, Adv.

Mr. Vikrant Singh Bais, AOR

Mr.
Ms.

Mr.
Mr.
Mr.
Mr.

Mr.
Mrs.
Mr.
Ms.
Mr.

Mr.
Mr.
Mr.
Mr.
Mr.

R. Venkat Raman, Adv.
Aswathi M. K., AOR

Santosh Kumar, AOR
Vikarn Singh, Adv.

Aayushman Vatsayanana, Adv.

Chitvan Singhal, Adv.

Vishwajit Singh, AOR
Veera Kaul Singh, Adv.
Pankaj Singh, Adv.
Ridhima Singh, Adv.
Vignesh Singh, Adv.

Pradeep Misra, Adv.
Daleep Dhyani, Adv.
Suraj Singh, Adv.

Manoj Kumar Sharma, Adv.
Bhuwan Chandra, Adv.
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Mr. Raman Yadav, Adv.
Mr. Syed Mehdi Imam, AOR

Mr. Rajeev Sharma, Adv.
Ms. Nandita Sharma, Adv.
Mr. Deepak Goel, AOR
Mr. Tahir Ashraf Siddiqui, AOR
UPON hearing the counsel the Court made the following
ORDER

The Civil Appeals are allowed in terms of the signed order.

Pending interlocutory application(s), if any, is/are disposed

of.

(JAYANT KUMAR ARORA) (RENU BALA GAMBHIR)
COURT MASTER COURT MASTER

(Signed order is placed on the file)
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BEFORE THE NATIONAL GREEN TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

Original Application No. 16/2014
(M.A. No. 102/2014)

Shri Hazi Arif & Ors. V/s. State of UP & Ors.

CORAM: HON’BLE MR. JUSTICE DR. P. JYOTHIMANI, JUDICIAL MEMBER
HON’BLE MR. JUSTICE M.S. NAMBIAR, JUDICIAL MEMBER
HON’BLE DR. G.K. PANDEY, EXPERT MEMBER
HON’BLE PROF. (DR.) P.C. MISHRA, EXPERT MEMBER
HON’BLE MR. RANJAN CHATTERJEE, EXPERT MEMBER

Present: Applicant / Appellant : Mr. R. Venkataraman and Mr. Adesh
Kumar, Advs.
Respondent No. 1,286 : Ms. Savitri Pandey, Adv.
Respondent No. 3 : Ms. Sushma Singh, Adv.
Respondent No. 4 : Mr. Daleep Kr. Dhayani, Adv. for Mr. Pradeep
Misra, Adv.
Respondent No. 5 : Mr. Reena Singh, AAG, Ms. Bhakti Pasrija Sethi

and Mr. Devesh Kumar, Advs.

Date and
Remarks

Orders of the Tribunal

Item No. 2
March 3, 2014

DV

We have heard learned Counsel appearing for the Applicant
as well as learned Counsel appearing for the Respondents.

Learned Counsel appearing for the Applicant has produced
a newspaper cutting wherein a report dated 01.03.2014 shows
that the earlier order dated 05.02.2014 passed by us has been
disobeyed and the disobeyance continues. According to him, the
drainage have been not only covered by the private parties but
also constructions are attempted to be put up on the same and
that will be a disaster to the maintenance of proper drainage
system in Ghaziabad especially in Zone-5, Vaishali and the water
drainage from Sahibabad Drain No. 1 to its natural original
position.

On the other hand, Mr. Misra, learned Counsel appearing
for the UP Pollution Control Board (UPPCB) would fairly submit
that while the entire area belongs to the Municipal Corporation of
Ghaziabad, it will be their discretion to permit anyone to put up
such coverage, but if extent of that coverage crosses 20,000 sq.

meters it requires Environmental Clearance as per the
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Notification of 2006 issued by the Ministry of Environment &
Forests (MoEF). He would also submit that State Pollution
Control Board is taking survey of the same, even though it has no
control over the properties as such. From the submissions made
by the learned Counsel, it is clear that it is the Municipal
Corporation of Ghaziabad as well as the Ghaziabad Development
Authority (GDA) who have not taken any precautionary steps
before permitting such private parties to put up slabs above the
drainage.

The GDA cannot escape from its responsibilities saying
that it is only the Municipal Corporation of Ghaziabad which has
got the duty of maintaining the drainage system. Therefore, prima
facie, we are satisfied that all is not well with the Municipal
Corporation of Ghaziabad as well as GDA. In such cases of
serious issues, the public authorities should have in co-
ordination, decided the future development of the places before
giving any permission, even if such power is within their limit.

On the face of the record, we find that no authorities have
applied their mind on the environmental issue relating to the
drainage system. In such view of the matter, we are of the view
that an Expert Committee headed by Ms. Parul Gupta, learned
advocate of this Tribunal, with other scientific experts is to be
appointed to make a thorough study about the physical features
of the place in question, so as to enable us to pass appropriate
orders.

Accordingly, we appoint a Committee of Experts consisting
of the following members:

1. Ms. Parul Gupta, learned Advocate.

2. Mr. N.K. Gupta, Sr. Environmental Engineer, CPCB.

3. Regional Officer of UPPCB, Ghaziabad.

4. One of the Forest Experts to be nominated by the MoEF,

Government of India.
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The above said Committee shall inspect the Green Belt at

Zone No. 5, Vaishali and the water drainage from Sahibabad

Drain No. 1 to its natural original position including the discharge

of untreated industrial waste into the drainage and file its report

before this Tribunal by the next date of hearing.

The following shall be the terms of reference:

1.

The Committee shall visit the entire area of Zone-5
in so far as it relates to the maintenance of drainage
system by the Municipal Corporation of Ghaziabad
and find out the real physical position including the
slabs, whether they are put up permanently or are
removable, etc.

The Committee shall also find out the extent of the
drainage in the area, which are covered and
proposed to be covered and shall also indicate the
places where constructions are made and also used
as parking area, including encroachments.

The Committee shall also in its report state as to
whether untreated waste, either from the industry or
otherwise, are discharged into the drainage system.

The Committee shall also find out the green belt area
in the Zone-5, Vaishali and whether they are
preserved or being destroyed by the Municipal
Corporation of Ghaziabad and shall furnish proposal
for preservation of the green belt area.

We make it clear that the MoEF, Government of India
shall nominate the Forest Expert as its
representative, within a period of one week from
today. The learned Advocate who is heading the
Committee shall be paid an initial remuneration of
Rs. 20,000/- by the Municipal Corporation of

Ghaziabad.
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0. The Municipal Corporation as well as GDA shall
extend all assistance to the Committee Members so
as to enable them to complete their work and file
their report.

7. It will be open to the Applicant as also the
Respondents to be present and express their views to
the Committee at the time of inspection.

We make it clear that Senior Superintendent of Police,
Ghaziabad shall provide necessary assistance to the Committee.
Ms. Savitri Pandey, learned Counsel representing UP
Government undertakes to instruct to provide necessary police
assistance to the Committee so as to complete their work.

We expect that the Committee shall submit its detailed
report before the Tribunal by the next date of hearing.

Interim order already passed shall continue to be in
operation till the next date of hearing.

Learned Counsel appearing for the Applicant as well as
Respondents are directed to give copies of entire papers to Ms.
Parul Gupta, learned Advocate who is heading the Committee by
today itself.

A copy of this order shall be served on the MoEF today
itself.

Copy of Dasti order allowed.

Stand over to 31st March, 2014.

............................................. , JM
(Dr. P. Jyothimani)
............................................ , JM
(M.S. Nambiar)
............................................ , EM

(Dr. G.K. Pandey)
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(Prof. (Dr.) P.C. Mishra)

(Ranjan Chatterjee)
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IN THE NATIONAL GREEN TRIBUNAL PRINCIPAL BENCH,

NEW DELHI

0.A No. 16 OF 2014

IN THE MATTER OF
SHRI HAZI ARIT . APPLICANT
VERSUS
STATE OF UP & ORS. | .. RESPONDENT
INDEX
S.NO. [PARTICULARS "FAGE NO.

[ Affidavit on behalf of M/s Bhushan Steel Lid.,
pursuant to order dated 11.07.2014 passed by the f"' ”
Hon'ble National Green Tribunal,

2 ANNEXURE- A
rﬂ trug copy of the letter dated 15.07.2000 '} 2 -/ g
alongwith the revised drawing for covering of the
lf"laJth.

' T ,?._NNEKU]IEP B ! 4— ’5--

f true and comect copy mlongwith the true
translated copy of the approval,

4. | ANNEXURE- C
A true and correct copy of the letter dated f{"" f?-
14.08.2002.

3 ANNEXT/RE-D
:’:'. true and comect copy of the Letter dated f 8
30.10.2008.

. ANNEXURE-E
ﬁ:L true and correct copy alongwith the true H-.E 4
ttanslated copy of the letter dated 11.06.2009,

7. ANNEXURE- F
A true and correct copy of the letier dated r "
04072009 alengwith a copy of each of the 25 #'2
cheques bearing number 620090 and 620091,

8. ANNEXURE-G 2?..,..3,

A trie and correct copy of the License Deed.

5 ANNEXURE- H

A true and comect copy of the letter dated
20.06.2013  glongwith  the photopraphs  of 32'3?
cleaning of Nallah. |




10 ANNEXURE-1

A true and correct copy slongwith the true 3#-—4’
translated copy of the letter dated 25.02.2014.

Il. | ANNEXURE-J

26.02.2014,

A true and correct copy of the letter dated 4’

| 12. ANNEXURE- K 4
A true end correct copy of the letter dated 41" 3
08.03.2014 slongwith with a copy of cheque.

13, ANNEXURE- L

A true and correct copy alongwith o troe {4"'4"

translated copy of the letter dated 15.03.2014,

14, ANNEXURE- M
A true and correct

Ghaziabad Development Corporation (GDA),

copy of the Master Plan of| 4

I5. ANNEXURE- N

A true and correct copy of the letter dated 4{? 'ﬂ
20.05.2014 alongwith the photographs.

16. |ANNENURE-O
A true and correct copy alongwith o true ﬂ-f&
transkated copy of the letter dated 09.06.2014,

Iy, ANNEXURE- P
A true and come

24.06.2014 alongwith the Photographs.

el copy of the letter dated .5’-?"' ‘a

PLACE: Atew Lefht'

DATED: 07— 0 § - 1§

THROUGH

[(i'
Jo
ADVOCATES FOR BHUSHAN STEEL LTD.

.{q#' RANJANA ROY GAWAIL

RRG & ASSOCIATES
ADVOCATES AND SOLICITORS

C-14, LOWER GROUND FLOOR,
CHIRAG ENCLAVE,

GREATER KAILASH-]

NEW DELHI-110048

L
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IN THE NATIONAL GREEN TRIBUNAL PRINCIPAL BENCH,
NEW DELHI

0.A No. 16 OF 2014

IN THE MATTER OF

SHRI HAZ] ARIF «+ APPLICANT
VERSUS

STATE OF UP & ORS. « RESPONDENT

AFFIDAVIT ON BEHALF OF M/S BHUSHAN STEEL LTD.,
PURSUANT TO ORDER DATED 11.07.2014 PASSED BY THE
HON'BLE NATIONAL GREEN TRIBUNAL.

[, Ravindra Rehgni, 8/o Late Shei. BX. Rehani, sged sbout 52 years
having my residence at M-1/116 Gulmohar Enclave, Mehru Nagar-ﬂ.’*,
Ghaziabad, presently in New Delhi, do hereby solemnly state and affirm as

under;

[ am the Deputy General Manager (Liasion) of M/s Bhushan Steel Lid.
(“the Company™) and I am awsre of the facts and circumstances of the case
and am competent to swear and affirm the present Affidavit. That I have
been duly authorized by the Company in this regard vide Power of

Attorney dated 21.03,2008.

That vide Order dated 30,05.2014, this Hon'ble Tribunal has been pleased

“ Let the UPSIDC also lssue Notice to all the persons stated
wnder heading D and F af the report of the Committes
consiituted by the Tribunal directing them to appear before the
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Tribunal and sheweause why an appropriate divection be not
issued for demolition of the construction made restovarion of
drain and awarding of compensation, if they are found 1o be
Saulting and thelr constructions are contrary to the law in Jorce,
including the Emvirommental Actz, "

That since the name of the Company is stated under heading D of the report
of the Committee, therefore in compliance of the Hon'ble Tribunal's above

directions, I state as under;

L. That in the year 2000, there were discussions between the Chief
Engineer, Nagar Nigam, Ghaziabad and officials of the Company
for covering of the Mallsh flowing in front of the Company's
factory on link road. That the Chief Engineer visited the factory
premises to inspect the site on 20.05.2000 to discuss proper

arrangements of the cleanliness of the Nallah.

2. That as per the advice of the Chief Engineer given to the company
on 20.05.2000, the company revised the drawing for covering of the
Mallah making provisions for construction of | meter wide pre
casted slabs at periodical distances instead of total RCC slab for

easy access to the Nallah with the help of JCB. The revised drawing

letter dated 13.07.2000. A true copy of the letter dated 15.07.2000

alongwith the revised drawing is annexed herewith and marked as

Annexure- A,
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3, That the said revised drawing was duly approved by the MNagar
Nigam, Ghaziabad by an approval dated 20.08.2000 and the Nagar
MNigam permitied the Company to cover the Mallah in accordance
with the approved drawing. A true and correct copy alongwith the
true translated copy of the approval dated 20.08.2000 is annexed

herewith and marked as Annexure- B,

4. That the Nallgh in front of the factory premises was covered in
accordance with the drawing approved by the Nagar Nigam, That
for the covering of the Nallah, the Company incurred a cost to the
tune of Rs30,00,0005 to 40,00,000~ during the period of year

2001-2002.

5 That the total length of covered Nallah by the Company in front of
the factory premises is 1,50 Meters, In the Committee report dated
23.04.2014, it is incorrectly mentioned in the column related to the
Company that the total lenpth of the covered Nallah is 240.00

Meters.

6. That the Compeny took proper measures for cleaning and

maintenance of the Nallah flowing in front of the factory premises.

Re=gd. o STRD
Dste of Explry
T Agpnl-2018




4169

letter dated 14.08.2002 is annexed herewith and marked as

Annexure-C.

1. That in the year 2008, in view of the scarcity of parking space for
the visitors to the factory premises, the Company requested the
Nagar Nigam for allotment of parking space. That the Nagar Nigam
proposed the Nallah covered area in front of the factery premises an

lease rent basis.

8. Thet by a letter dated 30.10.2008, the Company pave its consent for
allotment of space on Mallsh covered area for parking and
requested for execution of a lease agreement. A true and correct
copy of the Letter dated 30.10.2008 iz annexed herewith and

marked a3 Annexure-D.

9, That subsequently, the Nagar Nigam proposed beautification of the

Mallah coverad area,

10. By a letter dated 11.06.2009, the NWagar Nigam proposed the

[ollewing three areas:

[ | Nalizha coverad area 1461 Sq. Meters

2. Lease rent for covered area | 1065 Sq. Meters

3 Creen Belt area 2325 8q. Meters
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A true and correct copy alongwith the true translated copy of the

letter dated 11.06.2009 |5 annexed herewith and marked as

Annexure- .

11, That by the said letter dated 11.06.2009 the Nagar Nigam also
proposed a lease rent of Rs. 1,75,380/- for the covered Malleh area
of 1461.50 sq. Meter (@ Rs. 120 per Sq. Meter per year and Rs.
1,27,800/= for Pakkn Area of 1065 Sq. Meter (@ Rs. 120/ per 5q.
Mater per year and Rs. 11,625 for *Green Belt® of 2325 Sq. Meter

- @ Rs. 5~ per 5q. Meter per year. By the said letter, the Nagar
Nigam also proposed Rs. 1,00,000/- as one time premium and Rs.

1.50,000/- as one time secunity (refundabie),

12.  That the Company accepted the Nagar Nigam's proposal in the
above letter 11.06.2009 A cheque bearing no 620090 dated
04.06.2009 drawn on Indusind Bank, MNehru Plece Branch in favour
of Magar Migem Ghaziabad for Rs. 1,50,000¢- on accoumt of
refundable security and another cheque bearing number 620091
dated 04.06.200% drawn on Indusind Bank, Nehru Place Branch in
favour of Nagar Migam Ghazizgbad for Rs. 7,229,610/ on account of
one time premium and lease rent for two vears were delivered to the

Magar Nigam under the cover of a letter dated 04.07.2009. A true

Rugd, Mo 5780
Diate of Expiry and correct copy of the letter dated 04.07.2009 alongwith 2 copy of

each of the cheques bearing number 620090 and 620091 are

annexed herewith and marked s Annexure-F (Colly).
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13,  Eventually, on 18.01.2010, a License Deed was executed between
the Magar Migam Ghazisbad through its Chief Engineer and the
Company for a period of twenty eight years for the areas mentioned
hereinabqve at the above rates as agreed between the Nagar Migam

and the Company. That clause 15 of the said License Dead records

that the Licensee (the Company) has already covered the Mallah
paortion in front of their plot as per the approved drawing of Magar
Nigam. A true and correct copy of the License Desd is annexed

herewith and marked as Annexure- G.

14.  That the Company has been regularly undertaking cleaning of the
Mallah particularly before monsoon, By a letter dated 20.06.2013
wrilten to the Executive Engineer (Traffic), MNagar Nigam, the
Company confirmed that cleaning work of Nallah before Monsoon
has been completed. Photographs of cleaning of Nallah were also
enclosed in the sald letter. A true and correct copy of the letter
dated 20.06.2013 alongwith the photographs of cleaning of Mallah

is annexed herewith and marked as Annexore- H.

That by a letter dated 25.02.2014, the Nagar Nigam directed the

Raiendra Kumar Company to inform the Nagar MNigam in respect of the arrengement
elhi
Eﬂﬂ ;Ei’,in for cleaning of the Nallah and if needed to present its case before
A7 Aprik-Z00E
/ this Hon'ble Tribunal, A true and correct copy alongwith the true

translated copy of the letier dated 25.02.2014 are annexed herewith

and marked ag Annexure- I (Colly).
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17.

Rafardm Kumar
Ciathd
Regd. Mo, 5TED
Dala of F:tp-‘-'r

¥
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That the Company duly informed the Nagar Migam thot it Is
regularly undertaking cleaning of the Mallah, A true and comect
copy of the letter dated 26.02.2014 is annexed herewith and marked

as Annexure J,

That the Company deposited the agreed lease rent in terms of the
License Deed dated 18,01.2010 to the tupe of Rs. 9,44,415/ for
three years (from 18.00.2012 to 18.01.2015) by a cheque bearing
number (33761 dated 07.03.2014. The cheque was delivered under
cover of a letter dated 08.03.2014. A true and correct copy of the
letter dated 08.03.2014 alongwith with a copy of cheque arg

ennexed herewith and marked as Annexure- K (Colly).

‘That the Company has not violated any term of the License Deed
deted 18.01.2010 nor any provision of law however by a letter
dated 15.05.2014 the Nagar Nigam, giving reference to the Repont
dated 23.04,2014 of the Committes constituted by this Hon'ble
Tribunal that in the said Report in the column relating to the
company, the Commitiee has commented that the Company has
encroached the Green Belt which is in violation of the terms of the
License Deed, the Nagar Migam sought to impose @ penalty of Ra.
2,00,000¢- and directed removal of the alleged encroachment A

1e and cotrect copy slongwith a true translated copy of the letter

dated [5.05.2014 is annexed herewith and marked a5 Annexure-L.
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19, That as per the Ghaziabad Master Plan, there is no Green Belt in
Sahibabad [ndustrial Area. The factory premises of the Company is
situated entirely in the Sahibabad Industrizl Area. A true and
correct copy of the Master Plan of Ghaziabad Develgpment
Corporation {GDA} Is annexed herewith and miarked a5 Annexure-

M.

20. That the Green Belt area mentioned in the License Deed dated
18.01.2010 is a green patch for beautification purpose. That the
Company has never tampered with the green patch area mentioned

in the License Deed.

21.  The shove correct position was duly conveyed by the Company to
the Nagar Nigam by a letter dated 20.05.2014 in response to MNagar
Migam's letter dated 15.05.2014. That since the officials of the
Nagar Nigam misdirecied the Company that this Hon'ble Tribumal
has required the Company to remove tiles from the ‘Pakka Area’
{which is not part of the green patch mentioned in the Licenss
Deed), the Company removed the tiles from the ‘Pakla Area’ and
converted the same in green patch. To the letter dated 20.05.2014,
photographs to evidence converting the *Pakka Area’ to green patch
were also enclosed. However the Company clarified that there is no
violation of the Company's License Deed and thercfore the

i allegation of encroachment or viclation of any term of the License

Regd Wa 5780
{ata of Expiry

Deed is incorrect, Accordingly the Company requested the Nagar

Nigam to drop the penalty of Rs. 2,00,000/-, A true and correct
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copy of the letter dated 20.05.2014 alongwith the photographs are

annexed herewith and marlked as Annexure-N.

22, That by a letter dated 09.06.2014, the Nagar Nigam, giving
reference to the order dated 30.05.2014 of this Hon'ble Tribunal,
directed the Company (amongst other parties) to ensure that there is
ng hindrance in the natural flow of the Nallah, The Nagar Nigam
also informed that since the monsoon is sbout to arrive therefore
cleaning of the Mallsh before advent of monsoen is part of the
Company’s responsibility. A true and correct copy alongwith a true
transiated copy of the letter dated 09.06.2014 is annexed herewith

and marked as Annexure-0.

23, That in response to the letter dated 30.05.2014 of the Magar Nigam,
the Company wrote a letter dated 24.06.2014 informing the Nagar
Nigam that thle Company is regularly cleaning the said Nallah and
that during the month of March,2014 also, the Company has
cleaned the covered portion of the NMallah between 12.03.2014 and
15.03.2014 and that intimation for the same wes conveyed to the
Nagar Nigam by the Company’s letter dated 20.03.2014, The

Company requested the Nagar Nigam to depute its Engineers 1o

verify the position. Latest Photographs of cleaned Nalleh were alsp

tnclosed with the letter dated 20.03.2014. A true and comest copy

*
Repd. Na, 5780
Dila of Expiry
27th Apd-2018, /5L

?':..Q herewith and marked as Annexure- P.
L OF 2}

pf the letter dated 24.06.2014 alongwith the Photographs is annexed
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That, I have read through and understood the contents of the
accompanying appeal and find the same to be true and comect to the

best of my knowledge and are based on recosds.

That the ennexures are the trug copies of their respective originals,

DEPONENT
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[ state that I have read the contents of the present Affidavit. [ state
that the facts contained hereingbove are true and to the best of my
knowledge and belief, and the submissions are based on the lagal
advice received and believed to be true and nothing material has been

concealed thereof,

I state that the said Affidavit has been drafted under my instructions

and are true and correct to my knowledge.

I stete that the Annexures are true and correct vopies of the griginal

documents.
{fé“ 3
DEPONENT
VERIFICATION:
Eﬂrﬁf ot New Delhi gn this 7 day nfh_vgﬂld that the
centents of Paras to of the Affidavit are true and cormrect to

own knowledge, No part of it is false, nothing material has been

f
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BAVIAAN DIEEL & SIRIPS LIMITED 'I", fz7

BHUSHAN
ok

BSSL ¢ ADKE ¢ 2000 22, Sile-1V, Sebbobod Indestiad Ars,
15™ LY, 2 Sobibobyd, Mer Frodesh - 201010 mi0ia
rH F:; g!.? dTTOS0N (B LIMES]
. - e ] «575) ATT050%, 4773602
,,-1'1;/5‘ Chiel Emgalres: Einil : bushbchgiaudl 01, wsed.net in
et HIGGRM Growne + HELSHAM [MD,

iHAL LABAL,

Wind AFtn : MR.Shukla
SU0  : covering of Hallah flowing in frent of our factory
HE: Bhushan Stecl & Strips ILimited .

Pleass t=afar ko the disoussiona the undarslgned hed with you durdng
Ay wigit vy anp factory ko inspect the site on 20.3.0000 regarding
Lhe savigion >0 deswings by malking proper asccangments [or eleanliness
oL Hallah Eheough B

[

L% L mur wlrler ee have recdssd the draving foo covislng of fallah,
pealf gy provlzicony for sonstructlions aof 1 MTR wide pra casted =lple at
prriodicsl dlstay..ea Lustzad of  tetal POC alab for easy aocesa To
=lean the Hallah =ith the help o«f JCB .

Wa hops you wlill f£lnd £he changes incorporated in the drawlng ino
spder znd accord ouyr pequisite parmizaion for sovsring of Nallsh

Thanking o,

Mempz Call kD) r

—
= ¢ BHUSHAI STEEL & STRIPS LIMITED .'DJ?‘.' {ilq':'l L -
RUTHORTARN STGHATIEY i—ﬂw

Enel ¢ Aa abalve | @ﬂf\"hﬂf—-

I as e 1 The Huldhya llagar Adhikari
Magar 1Hgam, Zhasialkad, \:a\ﬁ’?

Reglstmred Qi ; F-Eark, 1 Floor, Imemetions] Rads Trmts, Webvew Plach, Niw Qlbi-1 10 D19, Tl 0017853, PATESS Faa: MR11-0ATETS0
Mumbal 603, Regeet Chormbers, Bvvesn P, Wornbelo0 191 T4, - SHS5500, PHSSS02 Fa : ORLEUS6H0D Teen 01 LA2308 55 14
Chardipark 1 7 ledweivial drem, Pham - 1, '[llli-_:ll < NEO R, Tk, o BSERAN {7 Rlam) Fou o WOT2 - RODGR Telew o M5 0T B W
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Logo

Municipal Corporation, Ghaziabad

Office of the Chief Municipal Officer, Municipal Corporation,
Ghaziabad,

Letter No./Secy -Mun. O /371
Dated; 20-08-2000

Mz, Bhushan Steel & Streep Limited
23, Site-4, Sahibabad Industrial Area
Ghaziabad.

In response to your letterfapplication dated 15-07-2000
annexed therewith the site plan, related to covering the Drain,
opposite to M/s. Bhushan Steel & Streep Limited, 23, Site-4
Sahibabad Industrial Area, it is to be informed that according to the
site plan filed by you, the Ghaziabad Municipal Corporation has no
ohjection to cover the Drain.

Chief Municipal Officer
Ghaziabad Municipal Corporation.




BHUSHAN STEEL & STRIPS LIMITED ‘“I,
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14th August, 2002 ( &
BHUSHAN

Mis M.K.House Keeping Confracior HiO, & Warks :

Rajeev Calory, Near Raitway Station 23, SieV, Sahibobod Industrial Aces,

Sahibabad, Ghaziabad. Sehibabod, Uter Prodeth - 201610 FIDEA

Tol, : [0091-170] 4770407 {8 UKES|
Fox ¢ 0071120} 4770509, L7401

Kind Attention - Prop.Harish Prasad. Eemail  Tuslsbbheshonteel com

Sub . Work Contract for cleaning and maintenange of nallah flawing
In front of our factory premises at pl 3, Site 4V, Ind Area
Sahibabad, Ghaziabad.

Dear Sir,

Piaase refer to your quotation dated 12th Auguet, 2002 regarding cleaning and
maintenance of nallah fiowing in front af our factory premises. We are plaased (o
place a work order for cleaning and maintenance of nallah caoverad with RCC
and flowing in front of our factory premises as per terms and conditions agreed
g5 under -

1. Job Specification : You will inspect the nallah first week of every monih and
in casa i is reqgire to clean the naliah it will ba get done immediately. Howaver
you shall clean the nallah with help of equipmants and manual through your
warkmen after avery three months.

mmmum tha equipments related to cleanliness of

mallah will be  provided by the company including JCB . Howeyer work men wall
be deputed by you for cleaning the nallah ,

3, Job Supervision ; All the inspactions, cleaning and maintenance shall be
done under your own supervision only.

4, Escalation : - This is a Rale Contract end ne escalation shall be payabe in
any casa.

5, Laibilities of Man Power : Al tha lalbilities related to man power shall be
baen by you and Company will nat be responsiblie in any manner.

&, Payments ;- You shall be paid Re,2000/per month which shall be paid after
-wvery 3 months after raising your work Bill.

Contd, 2nd page.

ivwssd llion - T-Bleck, bl Theer, Inferastionsl Trada Trwnr, Hehrw Floo, Bew Dabi1 10 DUR. Tal: 4417850, GETHISS o ¢ W1-1147HTSO
:ﬂmh': 408, Tagart Crurthars, Hurimen Point, Uunibel-402 m Tl : TI0ETTE, 23CETI Fun ; O13AM0ATEI Gekex: 7185239 3551 IH
ihendprrh © 1, Iduitrdsl dro, Fes - L, Cherigath - 188 0O Tel. ; A30R0E 17 Ueea) Fox & 0172 - US0000 Tuka = 3935 - 507 1E N

i i - T s
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o {9

All the work shall ba carried out deligently and faithfully and to the entire
satisfaction of our Civil Enginaar and you shall ba reporting the status of work to
Mr. S.K.Jain.

You ara requested 1o kindly recelve the copy of work confract as a oken of
acceptance of terms and conditions.

Thariking Yeou, P A
o
Yours faithfully, Ty .
For,Bhushap Stee] & Strips Limited w3 o
: & &F
#
KGUPTA e —~
Asett General Manager (P&A) wsg\ L@ééilqc L
N
| @ o
e =




BHUSHAN STEEL LIMITED (m, 13

BSLAADMMN/ 2008
% Oictober, 2008 BHUSHAN
23; 50 - IV, Sohibabod Indestricl Ama,
The Municipal Commissioner Sahibabad, P, Pla 201010) MO
NAGAR NIGAM Bl o +91 120 Ei‘?-ﬂﬁﬂ]-i%
Fem ¢ R0 10 ZTFOS09-2
GMBAD' Wk 'E-!h wraew B abnmnieel com
Kind Attn : Shri.Ajay Shanker Pandey.
Sub : nest for allotment of parki

facto remises at nallaha covered ar is.

As you are aware we have covered the nallah flowing in front
of our Factory on link road vide Nagar Nigam permission
letter mo.sachivimna/37 dated 20.08.2000. During discussion
with yourself, you have conveyed the proposal for parking
space, on lease rent basis.

We hereby give our consent for allotment of space on nallnha
covered arca for parking for our visitors. Since the Nallaha is

covered by us at onr own cost.Yon are therefore, requested to
kindly allot the above space to us for parking purpose. We
are ready to pay the lease rent as per the norms lixed by your
goodsell with the Sahibabad Link Road Ealerprocur
Association .

Kindly provide the details for executing the lease
Agreement.An early action in this regard shall be highly

]
3 i

appreciated.

Thanking Yon,

Yours faithfully, ‘6{
Bhushan Steel Limited

For Bhushan m 1:;{,4 1':‘!5
& et

Authorlsed Signatory

Regintared Office ; Fillock, 14 Feer InteenBoml Tedn Tosr, Babey Flors, W Delbic1 10017, Tel ¢ AZFPS555, SZ2R97 77T Fou @ 26470470, 26215045
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27 BHUSHAN STEEL LIMITED 1|||,

BELIADMI‘IMHDB
4" July, 2009 BEHUSHAN

The Executive Engineer (Construetion) 23 Shw ¥, el bl O

Nagar Nigam Tol. - #¥1 91 70 27708014, J02R000-

n"lil'j"l‘lM]iEI Fow  +F1 120 2F7DSD9, 773502
N .g i Web Ste  wwwbhuhanaieal com
Ghaziabad (U.F)

Ref : Our letterno.01/11/0 8 regarding Lease Apgreement for
beautification on nallaha covered area.

Sub : Your letter nuggy:ggmcﬂagggnm“m dated 11/06/09,

Dear Sir, /

We are in receipt of your nbove said letter n0.28construction/2009-
10 dated 11/06/09 regarding demand notice for lense agreement of
beantification at nallaha covered area in front of our fctory

premises .

We are sending herewith one eheque no.620090 dated 4™ June,2009
for Rs.1,50,000/- on account of refundable sceurity and another

cheque no.620091 dated 4" June,2000 for Rs, 7,29,610/- on account of
one time premium and lense rent for two years.

Two Non Judicial Stamp Papers worth Re.100 each has alrerdy becn
delivered to you and rest of the documents also has alveady been

submitted alongwith our letter dated 1.11.08 .

You are therefore requested (o kindly inform us the date of execution
of lease Agreement . However you miy revert back to us for further
information or documents if any required by you.

Thanking You,

M-T\uk Yours faithfully,

tﬁ For Bhughan Steel Limited

faguived Cfics FRlock, 1itFlasr fabermatioral Trads Towsr, Mehn, Hace, Kier Dgli-110017, Tl : 4ZIVA555, 42897777, JFI900 Fron < 2EATITED, 2671 5423
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Office of Junior Engineer, Ghaziabad
Municipal Corporation

Letter No282f Construction/2009-10
Dated: 11.06.2008

M/s. Bhushan Steel Limited
23, Site-4, Industrial Area
Sahibabad.

Subject:  For beautification of 23. Site 4, Industrial Area Sahibabad,
after covering the drain.

=
Hlease refer the Letter MNo.32/Construction/2009-10 dated

28.04.2008, in respect of the above mentioned subject. Your
representative has submitted cbjection to the demand raised by
Ghaziabad Municipal Corporation. In continuation thereof and after
joint inspection by your representative and Engineers of Municipal
Corporation and after rectifying the emors, following demand letter is
being sent:-
Area of Covered drain (Part A)

70 x 18.50 = 1295.0 M2

37 x 4 50 = 166.50 M2
@ 120/- per year 1461.50 M2
Lease rent for first year, @ 120/- per m2 per year : 1753B0.00
Lease rent for second year 175380.00
Built up area (which is being used)

70X 2=140.0 M2

37 x25-825.0 M2




@ 120 per year 1065.0 M2
Lease rent for first year; @ 120/- per m2 per year
Lease rent for second year
* Green Belt (Part B)
70 x 20 = 1400.0 M2
37T x25-925.0 M2
@ 5/- per year 2325.0 M2
Lease rent for first year: @ 5/-

Lease rent for second year

* One Time Premium

* One Time security (Refundable)

187

1 127800.00

127800.00

»11625.00

11625.00

s LTS

629610.00
100000.00
150000.00

----------- mEma

87961000

Please produce the original Architect's Certificate in respect of

technical Sefty of upper slab of MNala alongwith aforesaid sum, non-

judicial stamp paper of Rs.100-100, registry of land and the

sanctioned plan issued by the Authority, so that the process of

contract between Bhushan Steel and Ghaziabad Municipal

Corporation can be executed.

Sdal-

(A K. Singh)
Junior Engineer- Transport

LI 5,

1. Municipal Corporation for information
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BHUSHAN STEEL LIMITED = ("I, |

BSL/ADMN/2009
4™ July, 2009 BHUSHAN

The Executive Engineer (Construetion) 2‘35 ; !5"" r""l' ‘T’&‘m L’f;;‘{f m

Nagar Nigam :;I. 391 120 2770601 -4, H02BO00-03
Navyug Marlet % 33 T3 PN, JT
Ghazabad {UP} Wah Silm  wwewhhushanstes| tom

Ref : Our letterno.01/11/0 8 regarding Lease Agreement for
beauntification on nallaha covered nrea.

Sub : Your letter no.282/construction/2009-10 dated 11/06/09.

Dear Sir, ¢

: We are in receipt of your above said letter no.282/construetion/2009-
10 dated 11/06/M09 regarding demand notice for lense agreement of
beautification at nallaha covered area im fromt of our Factory

premises .

We are sending herewith one chegue no,620090 dated 4™ June, 2009
for Rs.1,50,000/~ on aceount of refundnble security and another
cheque no,620091 dated 4™ June, 2009 for Rs, 7,29,610/- on account of

one time premiwm and lease rent for two years.

- Twao Non Judicial Stamp Papers worth Rs. 100 each has already been
delivered to yon and rest of the documents also has already been
snbmitted alongwith our letter dated 1.11.08 .

You are therefore requested to kindly inform us the date of execution
of Iease Agreement . However you may revert back to us for further

information or documents il any required by you.

Thanking You,

M—,\Q{ Yours faithfully,

For Bhushan Steel Limited

Authdrised Signatory
Encl : Asdbove.

Ragueteresd Office F-fock, Int Foor knfem siaral Trods Tower, blshn Place, bisw Delhi-| 0019 Tel : 2295555, 402907777, J91P00 Foe: 284TITS0, 2071 5345

——n
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License Deed

“This License deed agresment is mads on this 1. =1 day
of Bl iwo thousand and nine between Nagar Nignm Ghazinbad

through its authorized signatory Chicf Tingineer, Nogar NigamGhazishad, a body
coporats consttuted under the Nagar Nigam Act (herein after called the LICENSOR
which expression shall unless the context does not §o admit inchude its assignes and
successors) of the one part and M!S BHUSHAN STEEL L1 A compary incarpornted
under companies’ nct 1956 through its authorized signetory shree PE AGGRAWAL
Vica Preswbent Commercial affvizs heretn afier called the LICENSEE who 15 cheryity

business over the plol no. te-iv bad Indnstrin 5 had which is
towards West of drein(nala).
:r—. v AR For Ehushan Steel Limited
e it "
; P.K. &
fVies Frngiﬁﬂﬂt}

K 093323

ONE -

. HWNBFIEEi FIHPEJE:; i




Gp’?l

WHERE AS the naln heroln nites deseribed, forms past of the naln belongs 1o fhe
LICENSOR, Nigar Mignm, Ghazinhe has the right and iz the competent anthority to
emter in fo this LICENSE ngreement wifl LICENSEE.
and ;ﬁthmﬂ-mﬁdﬁ:g'pumgn to the LICENSEE it ix not poasible to use the plot No
2 d ahnd which is on Where as the LICENSE
hns lready covered the said portion of maly with prior appraval of Nogar Migam and now
lhnfimsﬂ:hu-ﬁwmdmuk:ﬂhmhﬂnl[cnln}_hqﬂ: : i
Years on the terms and eondition Mﬂinnﬂm_arppmhg., for the purpose of using pa
£ wiich is in East nerth of Licenses's' Plotipremises whose aren widh are aboyt
C [ 3q Mirs. the West side of nala, The Plotpremisen of the
LICENSEE is surrounded hyﬁlul!p‘rmu‘.mu af other persons and the only way is towards
West and the LICENSER is using the same Prssnge for going to his plotipremiaes,

nnln {(RCC cover on entire lenigth & widih in front of premises) for reaching his property,
that the naly wos covered for safety, to eved bad amell ( which is harmfi] for the
health)and is uﬂ:yg.‘mﬂnfn:ﬂrmn;cmdngln the Licenses plotremizes.

Pproperty, mops pacticularly described iy e schedfule hereto, hold the sEme nnlo the
LICENSEE.

e vIr Bhushan Siagl Limitew
L

A &l w

LK, |
(Vi e




in ndvance each year, At the time ﬂt'c:uuﬁng of agreement, T..ICEHEEE iz to
deposit Bs 3,50,760/ As two year LICENSEE fee.
LICEMSEE shnll pay a security deposit of R, 1,50,000 /- ti LICENSOR by way
"of Demand Diraft / Cheque. This sacurity is refundable after the LICENSE period
and thia security deposit does not atiract any interest. '
. Thet the secutly deposit um.unnl will by forfeited if the LICENSEE vacates the
nnln befors the LICEMSE period,
. LICENSEE shall pay n one fime premium fee of Rs. 100000/~ by way of Dempmnd
Diraft F Chagque,
. LICEMSEE shall pay & LICEMSE fee has and area of }{65.0 N2 @ 120/ per Sq

Mir per yesr of the LICENSOR. The licenses fee of REELATHN- Is to poid in
mdvance each year. At the time of cxecoting of agreement, LICENSEE is to

depasit s 258,600)- As tw yenr LICENSEE foe.

. LICEMSEE shall pny o LICENSE fee hos and aren of @325:0 M2:6 5/- per 8g
Mir per year of the LICENSOR for Green Welt. The licenses fee of Ra/7] 1625/
is to pnid in sdwance ench yenr, At the time of executing of agreement,
LICENSEE is fo deposit Ra 23,2500 As two year LICENSEE fer

. LICENSEE will pay this LICENSE fee with In 30 dnys of due date and payment
beyond this peried will attract interest @ 15% per anmam.

. LICENSEE hns to pay this LICENSEE fee oaly by way of Demend Drait or
Cheque end in no way cash will be accepted,

. Thot the LICEMSEE is lisble to maintain the LICENSE property nnd has to bear
the expenses of benutification over the LICENSE hold property.

[0 That the LICENSEE is (o, bear-enlire cost of covering the nala and benr ali
expenses for construction of n permanent guard mom or other temporary
construction, ns per his necessity on the LICEMNSE property.

[ 1. Detail of plod i5 shewn ns A, nnda (s shown as B, Kachhi road a3 shown as C, mnin
rond iz shown as E in enclosed sketch. That the place of LICEMBE is shown in the

enclosed map by letter B with passage (o approach by two 25 [t wide passage
shown as letter E (This approach shows as E can not be encroached by

‘I_\_I_:E'h ; o ¢ ushan Sieel Limitec

Pt Apnaneel
(Wiee “r-?m:.ut: )

BTE Hizguy




* LICENSEE or silotted for parking ot ofher prurpose by the LICENSOR. That the
fand Lying between nala pud road in front of the LICENSEE piot shown os C also
be given to the LICENSEE (till rond widening is dong) ot present green belt ries,
charges and condition fixed by LICENSOR.

12, That thie cmmgﬁd:.ﬂmrﬂumsafmmunmﬂﬂdm and

registration of this agrsement. '

13. Thit the lessee and sub-lessee (Cwner and Teaant as pes UPSIDC) will not have
i might to sub-LICENSE the covered ola “witheut permisgion from Nagne
Migam FHAZIATIAD.

14, Thit if LICENSEE fril to depasit LICENGE fee for ong yeur, thén n natice under

section 111of Transfer of Properly At may be given by LICENSOR mndl this

LICENSE will stend cancelled. Culy afler pay of unpnid LICEMEE fee, interest
there on and processing fee of Ra. 50,000/ LICENSE may be resiored on same

terms and conditions.

15. The Licenses has already covered the nala portion in front of iheir piot as pes the
approved drawing of Nagar Nigam

16. The LICENGEE will bear all cost of such construction and have full dght and title
of the eanstroction thereon,

|7, That LICEMSEE will keep the noln in front of the premises clean, maintsin its
flvwn, width and to stop floating and solid waste poming from previens source.

18 The LICENSEE con only display advertisement relnted to his business (LESSEE

und SUB-LESSFE of UPSIDC) without mny charges. In cose if mny ather
ndverfisement 14 entertained by LICENSEE that LICENSOR would have

ndlvertis=ment reventie rights,

19. In case LICENSEE is discharging sny harmfial effluent in the nala then the same
has i he tested and treated befors the sume is discharged by LICEMSEE.

s

wEn whim

j | QT ) O [ 1 ) o3l Limiict

W—

i, Apgarwal
["..?lll:ﬂ F'?E:'idﬁnﬂl
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1. “That the LI{:EHEDR will not demage the coverage portion constructed by
LICENSEE on nala during the perlod of LICENSE.

2. That the LICENSOR will facilitate and issne recommendation letter fo
LICEMSEE in case of mny requirement from concerned authorities or government
badies. '

A LIEEHEﬂE.wEﬂ gmpmfm'mu to LICENSEE for allotment of parking rights in
1|:|1| of consideration in. front of the LICENSED nn.'lu duﬂm the p:ﬂnﬂ of
LIC.’ENEE

i, T.u case of any notral colemities, fe, over-minidg of uaJE choking, the
LICENSOR may under tnke to get the nala cleanzd by removing slabs.

1. That in any casethis LICENSE agreement cannot be mﬂ_mih_i'ureMnd

ufhm&dghlymF umlzss There 15 hreach of and condition of this
licen

2. That expiry of LICENSE period of twenty eight years, LICENSEE has an option
in take the LICENSEE property further and if the LICENSEE his consent to the
licensor than the LICENSOR has the right to deny or further les-out the LICENSE
property on the new terms settled between LICENSOR and LICEMSEE.

Y

Wilkness: -
b o wlada

e e tleiien Sisal Limitew

W—=—
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BHUSHAN STEEL LIMITED ““,

BSLUPSIDCI2013
73, SilePd Sohibobad indusital Asea.
Eu_t'h June, 2013 Gabibobod, [LLF, (Fin SOV0ECY (RO
e o e, SN
The Executiva Engineer(Trafic) o I i Bl
Magar Migam

Ghaziabad (U.F)

sub : Cleaning of ralns before monsoo in terms of A mi
axgoula n Bhushan Steel L ad and Magar Nigam

Ghaziabad.
Doar Sir,

This is In reference to your |ettar no.46/construction/BOT/2013-14 datad
15 06.2013 conveying us to clean the drain flowing In front of our factory In
tarms of Agreemant.

In this regard we would like to bring into your kind notice that the cleaning
work of nallaha has been completed by us, flowing in front of our factory
and as well as Link road thana side also.Photographs of cleaning of
Maliaha are enclosed for your raferance. You are therefore, requested to
kindly depute your Engineer to verify the cleaning work.
This s for your Information and necessary advise please.
Thanking You,
yours faithfully,

r Bhushan Steal Limited

\#
Authnri;ﬁ% gnatory

Encl : A&s above.

i

tered
Py Eifion - FoMeck, 1 Mo, lalsnatonsl Trods Tower, Mekru Place, Bew Dulhi 110019, Tal - LT2F5555, 23297777 Fox - JE4TATH. 4451000
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#15
Ghaziabad Municipal Corporation,

Ghaziabad
{l. 5. ©. 9001; 14001 & 18001 Cartified Crganization)

From:
Junior Engineer - Transport
Municipal Corporation of Ghaziabad,
Ghaziabad.
To
M/s. Bhushan Steel & Streep Limited
23, Site-4, Sahibabad Industrial Area, Sahibabad,
Ghaziabad.
Letter No.99/Construction/2013-14

Dated: 25-02-2014

Subject:  In_respect of Application Mo, 16/2014, Shree Hail Arif
President. Rashtriva Kisaan Brigade vs. state of Uttar
Pradesh and others, presented before the National Green
[ribunal, with regard to the covering the Drain

Sir,

You are aware of the above mentioned subject matter that you
had been granted permission by the Municipal Corporation to cover
the drain on the basis of the terms of the Agreement dated 18-01-
2010, arrived at between you and the Municipal Corporation of
Ghaziabad, According to the agreement, you have the responsibility
of cleaning the drains from time to time.

In this regard, an Application No.16/2014, titled as Shree Haji
Arif, President, Rashtriya Kisaan Brigade vs. state of Uttar Pradesh

and others, has been preferred before the National Green Tribunal in




)

27

which the objection with regard to the unsatisfactory cleaning of
drains has been raised.

Therefore, you are requested to inform about the steps taken
by you for cleaning the drain to the Municipal Corporation and in this

regard, you may also file your respense before Hon'ble the Mational

Green Tribunal.

sd/-
Junior Engineer- Transport
Ghaziabad Municipal Corporation

Copy to;
1. Municipal Commissioner, for information

2. Junior Engineer, UPSIDC, Ghaziabad, for information.

scll-
Junior Engineer- Transport
Ghaziabad Municipal Corporation




BHUSHAN STEEL LIMITED 'l“, |

BSLIUPSIDC/2014 BHUSHAN
23, Sp-MY, Sokkabed Indurticd Asee,
25 Fobruny, 2014 e O a8
Fam: #9491 130 2P70509, FFFI&02
The Execullva Enﬂin&ﬂrrrlﬂﬁ{::l Web  SHs 1 wwebhushan-grovp.oop
MNagar Nigam
Ghazlabad (LLF)
Sub : Cleaning of d monsoon In te ent
- oxacuted be an Stecl Limited and MNagar Migam
Ghazlabad. -

Raf « Yeur lnttar no. 9% eonstructon/trafiic/2013-14 dated 250272014,

Dear Sir,

This Ia In refarence to your letter no. 8% construction/traffic/2013-14 dated
25,02.2014 asking us to glve the cleaning status of Nallaha flowing in front
of our factory In terms of Agreament.

In this regard we would like to bring Inte your kind notice that as per tnrms
of Agrement we are regularly cleaning the sald nallaha . Last year also
siesming of Naflaha was cleaned betweon 16" June2013 and 1g'h
June, 2013, intimatlon for which was conveyed to you vide our letter dated
20™ June,2013 {copy again enclosed) for your reference.

This is for your necessary information please,

il

Thanking You,
Yours Telthfully,

or Bhushan Steal Limlted

ai'rgi:‘::nry

Encl : Az above.

W

Auth

A

Begratered O [llock, (40 Fiosc biesaeione] Toge Towag Nehay Fince, Mes Defhe | BOGOTF T 43253535, 47297777 Fow - BEAPEVS0, 445780601
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BHUSHAN STEEL um@i,; ‘“‘9

97, Gis-0L Latibakod Indusindl frwn,
Sepbobad, [LLE] 70 a1 oia) MO

BSL/Nagar Nigam/2014 4P 120 1770412770604
Fox: 291 120 STTOEaT, 7802

Waly Sla = e bibienhnn-gree -0

" March, 2014

The Exocutive Englnaer(Trafic)
Magar Nigam
Ghaziabad (U.F)

Sub : Payment ;u_wgrds ﬁgmgmmtgamd 1@1[11119 axecuted batwesn
Steal L ted and Hagar Migam, ﬂaﬂn'l_md,

Bhushan | Limni

Diear Sir,

As per clausa 1,5,and & of Agraemant dated 18/04/2010 exacuted hetwesn
Bhushan Steel and Nagar Migam we have fo dopaosit the Leass Rent for use
af Mallaha covared area as parking and other purposes la. as green beilt In
frant of our factory premises . Datails ara glven as under ;-

Datalls of charges :-

Mallaha covered area 1461%120 = 175380 x3 Rs.5,26,140-
|gasa rent for coverad aroa 1065 wi20= 127000 xJ Rs, 3,83,400/-
Green Belt area 325w b = 11625 x3 Rs. 34 BTSI-
Total Rs.9,44,4158-

e ————

Wo are sending herewith a Chogue no.033781 dated 07/03/2014 for
Ra.9,44,416/- towards the above charges for the parlod from 1042042 to
18012015, Kindly acknowledge recaipt the sAme and Issue official recelpt

for the sama.

Thanking You,

Yours falthfully,

Ede Bhushan Steal Limlted

Aut ad Signatory
Encl : As above.

Haghisme Difice ; F-Black, 13! Floa ird errfianl Troda Tt Bighat Fincs, Haw el 110007, T lﬂ?ﬁﬁ,ﬂﬂ?’.‘?? Fm : TATETSE, AT
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Office of: Municipal Corporation, Ghaziabad,
Ghaziabad

Letter No.200/Construction/2014

Dated: 16/6/2014

From:
Authorized Officer
Municipal Corporation of Ghaziabad,
Ghariabad

To

M/s, Bhushan Steel & Streep Limited
Plot No.23, Link Road Site-4,
Sahibabad Industrial Area,
Ghaziabad.

Subject:  |n_respect of Guidelines for Expert Committee, appointed
by Hon'ble National Green Tribunal, Mew Dalhi

Sir,

Kindly refer to the above mentioned subject. The Technical
Committee constituted by Hon'ble Mational Gresn Tribunal, New
Delhi, in compliance of iis guidelines, conducted an inspection of
Sahibabad Drain No.1 on 12-04-201. Inspection Commiltee has
submitted its report dated 23-04-2014, Inspection Committee, in its
report has Reported that your firm Has unauthonsedly encroached
upon the green belt, which is in violation of agreed terms and
conditions of the Agreement,

Accordingly, by this letter, it is hereby informed that a fine of Rs.

2 lacs is imposed upon you with directions to release the land from




ﬁg
your unauthorized encroachment within 3 days. Otherwise, by
terminating your contract, the Corporation shall proceed to take

action for removing unauthorized encroachment at your own risks

and costs. And for which, you will be held solely responsible.

sd/-
Authorized Officer
Ghaziabad Municipal Corporation

Copy to!

1. Municipal Commissioner, Ghaziabad Municipal Corporation,
Ghaziabad, for information.

sdl-
Authorized Officer
Ghaziabad Municipal Corporation
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BHUSHAN STEEL LIMITED '“|,

BHUSHAN

23, Sield Sohiebod trufugitiol A,
Fohissbod, {LIF), Fin 201010 1HDA
Tol: %1 120 FITOS00-2FT0E04
Fax: 491 130 Z7Osid, 2773603
Wink Stim @ www Bleshonsteal.oom

BSL/Nagar Nigam/2014
20™ May,2014

Ta,
: The Enforcement Incharge
A Hagar Nigam
Ghazlabad.

Ra: C lance Iri {he original llgation & of 20414 (M.A no. 102
of 2014) Haz! Arif Vis State of UP & others .

This Is refarence o jour latter no.200/Construction/2014 dated 165/06/2014
rotelved by us on 20.-May,2014 vide which you have convayad that as per
report dated 23/04/2014 of Joint Committee constituted by NGT It Is
shserved that we have encroached covered the area of Green Belt which ks
in the viclatlons of Agrooment executed betwesn Nagar Migam and
Bhushan. Steal and..weathave baen diracted to remove the encroachment
from tha:Green Belt within three days Further you have Imposed penalty of

Re.2-lats for aferesald violation.

Jnﬂfh:@nmﬂgﬂefimsﬁrlnﬂ:.rntc-'w_h_ielsmlzﬁ_immiﬁs.nﬁ!-eﬂﬂ
of Hof'lin-Metiorel@rdansTribunal We. have aiready removed the tiles from
the (e itar ) 8o called encroached area and convertad the sald area Into
Graon Belt: whigt 2dPHE VfTiet Trdm'the éric sRtphistographs. = "

m:t'EaJ L1 T In;u-. 23 r.ﬂh;',ﬂil:{'lrE L+ mlﬁﬁni:lﬂlihv'?ﬂ'lﬁlll::ﬂmps‘ : *
Whefeas:, we would Ik @ cliinly that there'is HHTitlatian of Agréedefit
datod -1 BON200 exdcutRAr Batveer-Nigar Nigary drid Bhushan ‘Steel, ds
stich s tallstl- Gnéroathffidht drea was approdddregularised vide lotie!
grp‘:tﬂlj_ﬂ}t_in#n{nlgﬁlﬂﬂqﬂﬁlﬂn" datell {1706/2000 ™ MEuad by yaur - good
ifiize(copy WriFioed IR G e -ares of 108" Sty ittrs (ada oftar ) was

shiéwn an 4nd "i"rgf::'mi-ﬁ" s hiarging lease at amount of Re.120/- per &q
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Thus, it 18 evident that construction done by BSL Is as per the approval
latter no. 2g2iconstruction/2009 dated 11/06/2008 and Agreement dated
18/01/2010. However, even In order to Honor the diractions of the Hon'ble
Natlonal Green Tribuna! based an the Joint Committea repert, we have
already removed the S0 called encroschment . In view of above
explaination & clarification given abova penalty is not leviable, therefore, it
Is requested penaity of Invoked Rs.2 lacs may kindly be dropped In the
Interest of Justice.
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BEFORE THE NATIONAL GREEN TRIBUNAL

PRINCIFAL BENGH, NEW DELHI

Original Appleatlan Mo, TRE2014

[M.A, M, TO22014)

Shrl Hazl Al & Ore. Wis. GEals of UP & O,

CORAM: HON'BLE MR JUSTICE 1.0, SALVI, JUDMCIAL MEMBER

HON'BLE DR. G.K. PANDEY, EXPERT MEMBER

HOMNBLE MA. RANJAN CHATTERJEE, EXPERT MEMBER

Preannt: Applicant ! Appaliant : My, B, Yonkninrmmon & Mr. Adesh Kumar, Advs,

Respondant No, 1,687 . M., Bavitd Pondaey, Adv.

Respondant Ha, 2 ; Mr. Avi]i Blushan, Adv.

E;i.mndnn! Ho. 32 fr. Sadhir Kolehreshiba & Ma. Sushma Singh,

Raspardent Mo, 4 ; Mr. Daloop Kr. Chayanl, Adv. for §r. Pradesp

helarn, Adv,

Respondant No, § 1 Mr, Dovesh Bumar, Adv,

Date &

Romarkse

Orelnrs of thn Tribunal

ltom Mo 4

hitary 30, T014

Heard, Parmss], '

Learned Counss] appenring on behal of the intervenses aubemlt that they are pesking
intervention in theae proceedingn an the orders passcd by the HOT are likely to affect them.
They s=cl liberty to move npplications for ibtervention, Liberty ia granted, The appcations
he moved In the usaal coarse. Regintry to oumber the applicaiions nnd Iamie Notices in the
fntervention applications: Service of notices in wulved, Motlces are accepted, Replies be
tendersd by the nent date of henring.

Qriginal Applleallon Mo, 1862014

Heard, Perased. -

Leamned Counsel mppearing on behall of Respondent Mo, & seeka llbarty o lemder statua
repart o well as additionn] afldnvlt o clherill the facts Mirther, Tilerty is granted. Copien aof
the atatus report as well as additional affdevit be furnished to the applicnnt. Lesmed
Counsal eppearing on behalf of Respandent No. 3 (Ghasfabad Municipal Corporatéon) fies
nffidavit fn response o the suggestions mads in the [nspection report doted 23.04.2014.
Afficlevit fn taken on cecord. A copy af the affidavit be fdrnished to the applicond. The
Applicmat tendern additbonal alidavit det=d 2%.05,3014 along with the coloursd copy of the
Ghaziabod Master Flan 2021 which in tnken on record. The inspecton report dabed

i
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gala yhel these hag been coverifig of Lhe ¥
denln with aned withsat permisaian of the
pve been encronch

231082014 of Ma, Puml Uiupti Commities reg
Suhilabad drain which I= o patoml starm watst

Ghaziahad Municipal Corporation. 1t fusther revedla that there b
on the river portion of the drmin and nntral New of tha dode, is abeso hindesned po rrir

at Plot No. 60,1, Tt further revenln that the droin i8 further Bhocked by the dampng of
garbmgs and industriol wwete. Hesping anide the quesdion whether it i% o natural draln or
etherwise, it ean very well ba seen that it i meant for droining the siorm water and not far
any other purposes. Learned Counsel pppearing for Bespondent He. 3 (rhnzinlmel
Municipal Corpomtion) lrvdted our amiention to the sestina 174 aned s=ction 228 af the LT
Municipal Corpomtion Act, 1952 and submits thet & is an ebilpaiory duty of the
Corpemtion Lo makes rensonalie ared ndequite provisions lor the conatrueling, meintrnanes
and cleansing of dralng and drminege works and slmilor cormniences as par the aecthn
11&gv] of the said Acl, and il i chligaory on s Municipnl Commbssloner tndar section
298 of tha Act to corcy oui mainienancs and keep in repalr oll Corporations draina, These
1 provislons of kaw cest obligation on the Munlcipal Cosporation to keep nll those draing
clenn amd propecty mainiadned nod nothing mare. They have no liberty 1= tknler with the
deain and Bow of (e steem wator through the drmin, 1t doss not ghe s lreedom o the
Municipal Corporation to grant permissions to llow conatmctions within the dmina, 1t |a
true thot s=ctor 231 of the anid Act permitn the Conmissioner to make ajlerations sfc. ol
nlao to discontimue the uase of dreins in the following wards:
el 294, Alarafion, eie, and OYcondaummee of drana = The [Municionl Commizsionar] ney
anfafpe, aiar the coost of, degpon, fosaan, arch over ov ofhamsiso Inpreeee ey Corporation dn,
ang may dsconfinee, close up or desimy any suchi dmin aiich i, B Ais eplalon, hecoms Uealaes
Or (VIROCEREATY, or priib e use of any Sich cosi oithar erlirdy or for the pespase of fom walar
drminage or far the puposs of surface dmiinge: Provided (haf, I by masan of anyfhing cdons imenr
thiz section any paron [ degeved of fhe fowfid wae of oy ditn the Munkipe! Carmmissianer shal,
BE soon o may b, provios, af e cost of te - Corpomtion for fie use same cihar cri B8 Aot
o% the onn which hag bonn chsconbnued, ofvasd pp or desbeyed or the g o Which hag bonn

Bt
Howeser, it con be seen that s obieet (s to Improve the drains ondfor 4o discontimae, close

up or destroy the drains which hove became usslens or URAScEaEAry. 1t in nabody's cose
that this drain Is either uscless or unnecsasary. In our consideread view, therefors, (mpeding
the nabiral fow of the deabnage §s oot the duty of the Municipal Commisslonsr ar
Ohasiabad Munielpal Corporation. There could not have been therofare nny constrisotian
within the droin, We, therefore, order the Ghaozinbad Munlzipal Corporntion i tale all such
Mmensures which ars necossary o forthwith sfop any construstion within the dmm nnd to
tAlce mush meastres as ars necessary for remaval of all sach conwteuctlon which impedes
fres [aw of the atoem water through the entirn Sahfwbad droin, partealarly Bnhibnhod
drain no, | at Fot Mo, 6071 (Site - ¥} and forther fo clean the drmice. Statun report ehall
be filed by the UP Pallution Control Beard en the oext dats of henring. Lint tha malber on

Leh July, 2014
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Ghaziabad Municipal Corporation,

Ghaziabad
(. 5. 0. 8001, 14001 & 18001 Certified Organization)

From:

The Authorized officer
Municipal Corparation of Ghaziabad,
Ghaziabad.

To
Mis. Bhushan Steel & Streep Limited
Plot No. 23, Site-4, Industrial Area, Sahibabad
shaziabad.

Letter No.486/B. O. T.J2013-14

Dated: 09-06-2014

Subject:  In respect of Order dated 30,05.2014 passed by the

Hon'ble Green Tribunal.

Sir,

Kindly refer to the above mentioned subject. You are aware of
the fact that the Appeal No.16/2014, Mohd. Haji Arif vs UP. State
and others, is pending consideration before the Hon'ble National
GSreen Tribunal, in respect of Sahibabad Drain. After hearing, Hon'ble
the National Green Tribunal has passed the following orders on
30.05.2014;

"BEFORE THE NATIONAL GREEN TRIBUMNAL
PRINCIPAL BENCH, NEW DELHI

QRIGINAL APPLICATION NO. 18/2014
(M.A, No 102/2014)
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CORAM: Hon'ble Mr. Justice U.D. Salvi, Judicial mamber

Hon'ble Dr. G K. Pandey, Expert Member
Hon'ble Mr. Ranjan Chatterjee, Expert Member

ahri Hazi Arif & Ors. Vs, State of U.P. & Ors.

Present: Applicant/Appellant: Mr, R. Verkataraman & Mr.
Adesh Kumar, Advocates,

Respondent No.1, 6 & 7: Ms. Savitri Pandey, Advocate
Respondent No.2: Mr Avijit Bhushan, Advocate

Respondent No.3: Mr. Sudhir Kulshreshtha and Ms. Sushma
Singh, Advocates

Respondent Ned: Mr. Dalesp Kr. Dhyani, Advocate for Mr.
Pradeep Misra, Advocate

Respondent No_5: Mr, Devesh Kumar, Advocate

Date and remarks

Crders of the Tribunal

Item Mo.4

May 30, 2014

Heard. Perused.

Leamed counsel appearing on behalf of the intervenors submit
that they are seeking intervention in these proceedings as the
orders passed by the NGT are likely to affect them. They seek
liberty to move applications for intervention. Liberty is granted.
The applications be moved in the usual course. Registry to
number the applications and issue Meotice in the intervention
applications, Service of nofices is waived. MNofices are
accepted. Replies be tendered by the next date of haring.
Original Application No.16/2014

Heard, Perused.

Leamed counsel appearing on behalf of respondent No.5 sesks

llberty to tender status report as well as additional affidavit to
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clarify the facts further. Liberty is granted. Copies of the status
report as well as additional affidavit be fumished to the
applicant. Learned counsel appearing on behalf of respondent
Mo.2 (Ghaziabad Municipal Corporation) files affidavit in
response to the suggestions made in the inspection report
dated 23.4.2014. affidavit is taken on record. A copy of the
affidavit be furnished to the applicant. The applicant tenders
additional affidavit dated 29.5.2014 alongwith the coloured Copy
of the Ghaziabad Master Plan 2021 which is taken on record,
The inspection report dated 23.4.2014 of Ms. Parul Gupta
Committee reveals that thers has been covering of the
Sahibabad drain which is a natural storm water drain with and
without permission of the Ghaziabad municipal Corporation, It
further reveals that there have been encroachments on the river
portion of the drain and natural flow of the drain, is also
hindered particularly at Plot No.8O0/. It further reveals that the
drain is futher blocked by the dumping of garbage and
industrial waste. Keeping aside the guestion whether it is a
natural drain or otherwise, it can very well be seen that it is
meant for draining the storm water and not for any other
purposes. Leamed counsel appearing for respondent No.3
(Ghaziabad Municipal Corperation) invited our attention to the
Seclion 114 and Section 228 of the UP Municipal Corporation
Act, 1959 and submits that it is an obfigatory duty of the

corporation to maeke reasonable and adequate provisions for




2%9
the construction, maintenance and cleaning of drains and
drainage works and similar conveniences as per the section
114 (v) of the said Act, and it is obligatory on the part Municipal
Commissioner under Section 228 of the Act to camy out
maintenance and keep in repair all Corporations drains. These
provisions of law cast obligation on the Municipal Corporation to
keep all the drains clean and properly maintained and nothing
mere. They have no liberty to tinker with the drain and flow of
the storm water through the drain. It does not give any freedom
to the Municipal Corporation to grant permission to allow
constructions within the drains. It is true that section 231 of the
said Act permits the Commissioner to make alterations ste.
and also to discontinue the use of drains in the fallowing words:
“Section 231. Alteration, efc., and Discontinuance of
drains. —the {Municipal Commissioner) may enlarge, alter
the course of, deepen, lessen, arch over or otherwise
improve any Corporation drain, and may discontinue,
close up or destroy any such drain which has, in his
opinion, become useless or unnecessary, or prohibit the
use of any such drain either entirely or for the purpose of
foul water drainage or for the purpose of surface
drainage: Provided that, if by reason of anything done
under this section any person is deprived of the lawful use
of any drain the Municipal Commissioner shall, as soon
as may be, provided, at the cost of the Corporation for
has use some other drain as effectual as the one which
has been discontinued, closed up or destroyed or the use
of which has been prohibited.”

However, it can be seen that its object is to improve the drains

and/or to discontinue, close up or destroy the drains which have

become useless or unnecessary. It is nobody's case that this

drain is either useless or unnecessary. In our considerad view,
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therefore, impeding the natural flow of the drainage is not the

duty of the Municipal Commissioner or Ghaziabad Municipal

Corporation. There could not have been therefore any

construction within the drain, We therefore, order the

Ghaziabad Municipal Corporation to take all such measures

which are necessary for removal of all such construction which

impedes free flow of the storm water through the entire

Sahibabad drain, particularly Sahibabad Drain No.1 at Plot

Ne.BO/I, (Site V), and further to clean the drain. Status report

shall be filed by the UP Pollution Control Board on the next date

of hearing.

List the matter on 117 July 2014

Therefore, In response to the above order, you are directed 1o
ensure that there should to by any obstruction in water flow, Besides
this, you are also aware that the rainy season has come and before
rain commence, it is your responsibility to clear the drains.

Therefore, in response to the above directions passed by
Hon'ble Mational Green Tribunal, you are directed to submit a
photograph of cleaning the covered drain before the undersigned.

Cfficer, BOT
Ghaziabad Municipal Corporation
CC: to the following officers for information and necessary action,
1. Municipal Commissioner
2. Authorized officer
3. JuniorfExecutive Engineer

Officer, BOT
Ghaziabad Municipal Corporation




BHUSHAN STEEL LIMITED ‘“l,

E'SLI'UPEIDCJEH‘I# HH“S““H
24" juna, 2014 23, fdnd Sohibohod laderiral Ao,
15_|:|hlhu'hu|:|, LFL. §#in ba i Lo T e S
Exacutive engineer{B.0.T) rTJI-;:_ ::I} ::: 11;_;;:1;? ﬁgﬁ
Magar Migam Wab Sim --\--I'I-l'Hn.d]"'Di':-umul'l o
Gharlabad (U.P) '
of ement

gub : Clganing af drains befofe mongoon In terms Agreemen
pxpcuted babwod Bhusha Lim and Magar Higam
thuhud,

Daar Sir,

This is In reference to your leitar no. ABG/boti2013-14 dated 9" June 2014
recelved by us on 23" sJpine, 2014 vide which you have cunveyad 1o us that
an appeal nod6 of o014 of Hazl Arif Vis LLP & others is panding hofore
Hon,bie Green Tribunal In which as per order dated 30/05/2014 and thera
ghould not be any hindrance in free flow of the drain and you hava also
directed us to clean the cayered portion of drain befors monsoon which Is

flowing in front of our factnry promises .

in this regard we would ke to bring Into your kind notice that as per lerms
of Agremont we are regilarky cleaning the sald naliaha and during tha
maonth of March,2014 also we have cleaned tha coverad portion of drain
batween 12 March,2014 g 15" March,2014. intimation for which was
conveyed to you videymur latler dated 20" March, 2014 (copy again
enclosed) has already hieer given Lo ypou Yeu are ance agaln raquasted to
kindly depute your gngingers fo verlfy the same. Latest photographs of
cleaned nallaha are enclosed for your reforenca. We shall be happy 1o
follow -the furiher suggestlons if any are required for froe flow of the drain .
L Ul pa Bl '
This|s for your nu:ess];mﬂnfnnnatlun please,

Thanking You, R 2 ’
i o ooptlan
Yours falfhfully, °= ¢ aiso s

Her a1 S =

' i=
For Bhushan Staal Limited:.
5 :'!I'.:L'J:I'_
i e
=alow
Authoffeed Slgnatorys, astia: o
Encl : Aas alyovie .
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e

TATA

TSSL / Nagar Nigam /2021 30th December, 2021

Nagar Ayvukta
Nagar Nigam , Navyug Market
Ghaziabad (U.P)

Sub : Payment towards Agreement dated 18/01 /2010 executed between
Bhushan Steel Limited and Nagar Nigam , Ghaziabad

Dear Sir,

As Per clause 1,5 and 6 of Agreement dated 18/01/2010 executed between
formerly known as Bhushan Steel Limited (now Tata Steel Limited ) and
Nagar Nigam we have to deposit the Lease Rent for use of Nallah covered
area as parking and other purposes ie. as Green Belt in front of our factory
premises, Details are given as under: -

Details of Charges:-

Nallah covered area 1461 % 120 =175380/- Re.1,75,380/ -
Lease rent for covered area 1065 x 120 = 127800/ - Rs. 1,27.800/-
Green Belt area 2325 x 5 = 11625/- Rs. 11,625/-

Total Rs. 3,14,805/-

L T N ——

We are sending herewith a Demand Draft no . 366294 Dated 29t December
, 2021 for Rs. 3,114,805/ - of HDFC Bank towards the above charges for the
period from 19/01 /2022 to 18/01 /2023 . Kindly acknowledge receipt the
same and issue official receipt for the same. Payment upto 18/01 /2022 has

Ty,

With Repgards

KR

[Authorised Signatory)

TATA STEEL LIMITED

¥ Sitee IV Sakibabad induling Ares Ghanabed 7070000 UiSar Pradesh Tel &1 ) 70 BI720007 OF Fas @7 120 )7 0500 1005 74 75
Regishermd Dffice Bombay Mouse 34 Fore Moy Sl Forl Mumbisl 400001 ndla Tel 91 7)) ssalEind Fax 1 20 a5
Lo b Mlewbiiy Misbeis L2 7 1OORMH 1 S0TPLC 030 Webivlle soire B ailesl com
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ANNEXURE J 229

-~ GNS HOUSEKEEPING SERVICES
G (OPC) PRIVATE LIMITED

Quility In Services & Priority To Customer
F-3 Vikram Encalave, Shalimar Garden Extn.l, Ghaziabad.-201005

QE- 10-39462- 142
= o ﬁﬁmﬁ

okl B4

ou. Office: Plot No. 50,

—T3P3118 _azlzhg
o For Bervicns being Providud bestwten 0802 3018 TO 2802718 Dae_ .03 2010
pice no . GNSH017-2HBESL,1 28 Provious Balance “HIL
: /S Enustan Eipel Lmiled. Tokal Paymen facened L
[f' o -1 Indapiial Areg Gahbabed Ghazebed . This Monih Chaige
| M . HUWEER: (RAAACETZdTMIZN
pokasl PETE ME S HE GUPTA Amowin] Paryabie i
LiC: shquplsDiohuskan shesd, com
B bot o= ¥ ==
219873055506 Trial Ou ag O : Rl
=y DESLRIPTION EMOUNT
ST G PR T0r ¥ P WEE AND WASTAGE DESPUSAL 180,000.00
-::i'ill.l .'
; § BTOTAL | 15000000
ol ' [cosT @ &% 13.500.00
_ GETIN CRANGCGARAINIZ =1 SGET@ % | Jss00.00
G. TOTAL 177 000
ILIPEEE Aa OMi SEVEN THOUSAND QRLY.
DETAILE: .
NEE I MAKE ALL PAYMENT THROGH CHEQUE JCLVPAY DRDER M FAVOUR OF
EME HOUBEREERING SEVICESOPC PRIVATE LIMETED® OF MAY TRASFER IM TD BELOW MENTION OF THE COMPANY

B MAME : SMIAN BLANK, SECTOR:15-4 VASLINDHARA GHAZIBAD

SOUNT HO . CABS 11876525 LL RECEIVELD

NESS!
5E"."|E:EE[I:I'F'CJFHI"-|'I'I'E LIMITED

R 1
LLITT SiRED =2
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‘G GNS HOUSEKEEPING SERVICES
(OPC) PRIVATE LIMITED

Quility In Services §4 Priority To Customer

eg, Office: Plot No. 50, F-1 Vikram Encalave, Shalimar Garden Extn.1, Ghaziabad.-201005

£o For deryices peing Provided beetwsen 20.06 2018 Dl 04072050
woice ne . GRSA0TE-201BEL113 Faiious Baknee HilL
7% Bhyrahan Steel L Tekal Paymon| Rapeived = il
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58 TOTAL | 1.5
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Do, Ho.

TATA STEEL BSL LIMITED.

THIT = IT

s Inwvoice I OES Doo. Date 03,08 2018 Page e,
+ 2500059033 !ﬂﬂtiqﬂ Date :18.09.201% User ID.
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Pa—4 | UbnDn@bS

GSTIM : 09AAGCG4982ZN1ZU

GNS HOUSEKEEPING SERVICES
(OPC) PRIVATE LIMITED

Quality In Services & Priority To Customer
Regd, Oiflice: Plot MNo. 58, F-3 Vikram Enculuye, Shallmar Gartes Extml, Ghozlatsd -2010405

Bill No. : Gt 14 J&h’—?? |

invoice Date :0%)62 12812,

state : UTTAR PRADESH
State Code

e TATALCEEL BEL LTE i
0l N 17 bakibakad.

‘‘‘‘‘‘‘‘ . L‘E?.l‘"ﬁ.... ) L (e T | - | | . f-S——————
State | .cccnenn e State Code : ..M. vnninins THROUGH oo isiernsmsiss s e s sirsansasmneiss
§. No. Description of Goods H%ﬁ:ﬂ Quantity U;!‘;'luﬂ = Amount .
T Lot Nala Clearing fatory- Boce|4  |[9Cave-| [7Seo0p0t
Priniaded, oadd Wast biSlatal

W
'O AR
MR

i

i,

\*‘?JI«

Rupees in Word <140 £ |kt L b bh. 408 Soved Ve otii—olrg) o4 | T \ |gcond A+
OUR BANK DETAILS sasT @ ...0F.....% \|/ZtCot &
BANK NAME :  INDIAN BANK cesT@..£9...% TizccofF =
BRANCH : SECTOR-5-A, VAUNDHARA GZB. - =

ACCOUNT NO.: CaB511976625 LA T T .

IFSC CODE:  IDIBOOOVA1S GRAND TOTAL (|#=2 {00}
THAMKS FOH YOUR BUSINESS

Terma & Conditlons -

Far C%% BOUEEREEPEOG SERVICES (OFC) FIIYATE LIMITED

1. All disputes are subject to Ghaziabad Jurisdiction.

E.&0.E

For GHS HOUSEXEEPING SERVICES (0

CletMEWY6

Authorised Signatory
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TATA STEEL BSL LIMITED TATAR
(Farmerly Bhushan Sweel Lid,)

29, -1, lybeaked e binal oo ol o b Do, Glead sl 7000 0L ANDIA, Tadvi 120-200 00 3
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uedi i GBI AHE-E-RET CET RO, G0 it ml ik T o A% BEEE ) CEH M= LYENIDLRAIFLEpMAE
GET NE - O8AARCEBIZATMIZN FURCHASE ORDER
PURCHASE DRDER NO.: £140000545 Date:109.07.2019
Wenddor Code 400810 Cood Comtre: ADMIN,PERSONKELIMED ) ETOTIN
Vendor Hame GHS HOUSEREERING SERVICES (OPCIP L Qur Ref
F 3 PLOT 50, VIKRANM ENCLAVE, SHAL MA Vandor Fef :
GHAZIABAD  Utler Pradesh 201005 PANND, :AAGCGAOEIN
Tel, fEt0TE0ET GET ND. ©09eAGCG4SEZHLIZU
5 Mo Hem Code e Dosoriptbon Linit Onty Hoi Rate  Testal Valua
IUnit (INR} [ INE B
1 fraet mala cleaning factory pemmises and ALl 1000 19500000 165 HHL00

Wom Text: and waste depossHOTE-MAN POWER, JCB,OUMPER, GROUF
IH5.0F MANPOWER, SHIFTING OF MATERIAL TS MUMICIPAL
YARD GRS VIDEQGRAPHY  INCLUDED IM THE RATE.

EMPLOYMERNT SERVICES INCLUDING PERSONNEL

Gy ) [ LINET) ( Rale} )
1.000 AL 8E000.00
B A4S O0REN CLET @O SCET SO% el Rem +Tex & 330500

Dusfivesry Dabe - 230720109

Total {INR): 185,000,600
Total Het value + Tex :  230,700.00
H;upnlz: ¢ ONE LAKH HINETY-FIVE THOUSAND AND FERD PAISE ONHLY

Price Basic Freo oo Redept-TATA BSL 8AHIBABAD Payment: 100% WITH [N 300AYE
340818 ey DEV
Enl. oo, | Mk, s KisH O SINGH
i -
for Stesl BSL LTD.
Propared By ' Cheched By futhorizad &
W LY CREATE IBAOICE A% FER FUSCHAEE ORDER ONLY . IF, THERE B ANY DISCSREFENCY. KINDLY CONTACT THE BLPOER

ACCOROMSELY, EEFORE RAISSNG THE INVOHLE,
¥ TEST CEMTIPICATE! PSP ECTION REPORT MUST ACCOMTANY WITH ELFPLY.
B ANY REJEG TN SEaUL0 BE UFTED WITHN T DAE. OTHERWENE BSL WILL HOT DE NESPONOIELE POt MATERIAL.
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¥ ALWAYE DUOTE OUR YENDOR GOOE, FA0MD, DATE E MEMGCOOE N Gel ALL SHALEANE, INVOISE & CORRESPONDENCE TO ENRMRE MUOMPET ATTENTION

# FOR &L QUERIES RELATED TO THIS PURCHASE OADER, MATERIAL DEPT. AT WORKS MAY BE CONTACIED,
 OFEGEAL IMOICE SHOULD ACCOMPANY THE MATERLAL & ACHROWLEDGEMENT OF THE SAME TO BE TAKEN FROM OUR ETORES.

Goound Floor, Hirs Corporats Euiges, Tlok Mo 162, Mathura Road, Inbssr Hsgar, Hes Dalhi - LTos S,
GTHER TERMNS & COMNDITIONS AS PFER ANNEXTURE ATTACHED

Page: 17 1
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_BILL BOOK_

GSTIN : 09AAGCGABEZNIZU

GNS HOUSEKEEPING SERVICES
(OPC) PRIVATE LIMITED

Quality In Services & Priority To Customer

Higd, (ifce: Flat Mo, S0, F-1 Vilcram Encalave, Shalimar Garden Exin d, Ghoolalod - 200005

Bill No, : Qﬂhﬂ.ﬁ}ﬁ:}.ﬁi“ 6

state : UTTAR PRADESH
State Code :

O™ -ﬂﬂ_ﬂ_r{'ﬂr‘} orn -l

, 6%
W o
e

Wi LATA SIEEC RSC (T0 Buyer's GSTIN :AAAALR 120G A7 12N
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____________________ ﬂ*lﬂ U 'F BB R i s DD i ciaiiin i i
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RG 23R Part=l N o i 5 | I
RG 23-f PNl M ;uf‘:‘%g

BB e i
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ﬁd‘f‘ﬂwﬂ“}* T.Bﬂﬂﬂﬂr W
Y R DAL SGST@...09.. % T 1=
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HANES FOR VIR HUSENESS E.&0.E.

at GNE IIGUSEKREPING SERVECES (OPC) FRIVATE LIMITER
Terms & Conditions :-

1. All diisputes are subject to Ghazlabad Jurisdiction,

|

For GNS HOUSEKEEPING SERVICES (OPC) PRIVATE LIMITED
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e |

Authorised Signatory
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IFSCCODE:  IDIBOOOVS Grand Total 99";} Coo ;,,r L
T O SEEEPING SERVICES (OPC) PRIVATE LIMITED AR For GNS HOUSEKEEPING SERVICES (OPC) PRIVATE LIMITED|
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[N THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURIDICTION

CIVIL APPEAL No. 2700 of 2020

IN THE MATTER OF:

M/s Tata Steel BsL Litd.

L Appellant
Versus
shri Hazi Anf & Ors ....Respondents
INDEX
L PARICULA
=L RS | PAGENOS. |

1, Counter Affidavit on behalf of Rﬁspﬂr‘ld&ntll - 13 |

No.4  Ghaziabad Municipal Corporati
Ghariabad Porasan, | |
|

ADVOCATE FOR THE RESPONDENT NO.49:  VISHWAIIT SINGH
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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

CIVIL APPEAL NO. 2700 OF 2020

IN THE MATTER OF:

M/s Tata Steel BSL Ltd. Appellant
Versus
shri Hazi Arif & Ors. Respondents
COUNTER AFFID LF OF RE ENT NO.4
GHAZIABAD MUNICIPAL CORPORATION, GHAZIABAD

I, Deshraj, son of Sri Sri Chohal Singh, aged about 48 years, posted as
Executive Engineer, Construction Department, Ghaziabad MNagar Nigam,

Ghaziabad, U.P. presently at New Delhi do hereby solemnly affirm and

state as under:

1. That the deponent is working as the Executive Engineer, Ghaziabad
Magar Nigam and is well conversant with the facts and circumstances of
the case and hence, competent to swear this affidavit.

2.  That the respondent is filing this short counter affidavit with liberty

wo file a detailed Counter Affidavit if it be necessary at all.

-

P
ek i% a‘-’g‘Th‘at I have read and understood the contents of the Civil Appeal and

i

s ™ i
the avefments made therein in reply to the Civil Appeal are true to the

best of rﬁy knowledge and belief.

U
'i/hat it would be relevant to bring to the notice of this Hon'ble Court

1':.5\‘ {_.}_Ir.l ;-%
\""”\ ‘L cortain important facts pertaining to the present matter, which are as
&r'ﬁ..
I.',;-”ﬂWS -
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PRELIMINARY SUBMISSION:

1. That the present Civil Appeal has been filed against the impugned
interim order dated 26.2.2020 passed in Execution Application No.
18/2017 in Qriginal Application No. 16/2014 passed by the National
Green Tribunal, New Delhi, The aforesaid Execution Application was
filed for compliance of the judgment dated 7.10.2016 passed on O.A,
No. 16/2014. By the aforesaid order dated 7.10.2016, certain
observations were made and directions passed for the Statutory
Authorities to comply with the same. Consequently, an Expert
Committee was constituted vide order dated 7.10.2016 and the said
Committed had to submit a report with regard to the directions
issued by the Hon'ble Tribunal. Accordingly, the aforesaid constituted
Committee filed a report 12.10.2017 wherein it made certain
recommendations with an observation that necessary action may be
taken in accordance with such recommendation.

2. That the first recommendation as per the aforesaid report was to the
effect that "All covers and encroachments of the drain including
those of the five specific licencees should be removed and

demolished, The entire Sahibabad Drain should be restored as a

*‘i ,:i mnuml Storm Water Drain and no sewage or Industrial effluent
..l_,. '. ' H“

-

fre. *r =1 M SHARMD '“shgpxﬂd be allowed to be discharged into it.

X
] ar e
§ =iy f T i \4

| " b 3', T'hm; the Answering Respondent, namely, Ghaziabad Nagar Nigam, in

Ve o response to the aforesaid recommendation removed all
.;_". I‘:..-".. M s N
\:,,{,r i) ~encroachments and covers that were done without the requisite

2l OF Lo
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3

permission and licenses. These were demolished and the original

shape was restored by the Answering Respondent. It is important to

submit here that only those Covers have not been demolishedy
removed wherein requisite licence/permission has been granted by
the Ghaziabad Nagar Nigam on the specific condition that the
licencee would ensure to keep the Sahibabad Drain absolutely clean
and no untreated sewage or industrial effluent shall be allowed to be
discharged into it.

It is important to bring to the notice of this Hon'ble Court that the
Answering Respondent, namely, Ghaziabad Nagar Nigam has taken
the following necessary steps in this direction:-

i. The Ghaziabad Nagar Nigam has granted the FPetitioners herein
licence through separate Written Agreements with certain specific
terms and conditions wherein Clause 17 (annexed as Annexure
A-6 to main paper book of the civil Appeal No.2700 of 2020)
contains the main condition and is read as "The licencee will keep
the drain in front of his premises clean, maintain its flow, width

'_ .-.ar_'lq:!_ to stop floating and solid waste from coming from previous

sui.lr'ce“ It is pertinent to mention here that the aforesaid clause

d[stFl.'ucl:-h,'JI’ enumerates that the licencees would keep the drain
clean and maintain regular flow of water without censtruction of

any kind, In other words, the primary condition for granting

licence to the parties such as petitioners was to ensure that they

cover the drain and keep the premises clean in front of their
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A

establishment, maintain its flow and completely stop solid waste
entering into it.

Similarly, Clause 19 of the said Agreement stipulates "in case
licencee is discharging any harmful effluent in the nala then the
same has to be tested and treated before the same 5 discharged
by licencee".

A perusal of the aforesaid Agreement would also show that the
Licensor was also constrained from damaging the Coverage
Partion constructed by the Licencee on nala during the period of
licence,

The Ghaziabad Nagar Nigam has always made sincere and best
efforts to maintain the drain by ensuring that untreated effluents
are prohibited from being discharged in the drain and therefore,
the aforesaid crucial conditions in terms of Clause 19 was
enumerated.

The Ghaziabad Magar Nigam also conducts inspections at reqular
intervals of the entire area of the drain which have been legally
covered by the parties such as the petitioners and if It finds that
in certaip areas the condition of grant of licence has been flouted
or is not being maintained then, the Ghaziabad Nagar Migam
issues notices to such licencees and asks them to clean the drain

and-send a report along with the photographs showing the

. X2

eaning process to the Answering Respondent. It is pertinent to
mention here that the Licensees such as the petitioners on

receiving such notices do the needful and send their responses
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along with the photographs thereby evidently depicting that they
have been maintaining the cleanliness of the drain and are
completely complying with the terms and conditions laid down in
the Licence/Agreement.

vi. The Ghaziabad Nagar Nigam, therefore, has continuously been
making sincere efforts to ensure that the Licensees have acted in
accordance with the terms and conditions of the license and have
thereby maintain the sanitation of the said drain. Mevertheless, if
the Ghaziabad Nagar Nigam, during the inspection conducted by
it. notices that the conditions of the license are either not being
complied with or followed by the parties such as the petitioners in
violation of the conditions of the Agreement/License, may take
strict action against such defaulters by issuing notice and warning
to them to strictly maintain the terms and conditions of the
License failing which the same shall be cancelled and stringent
action would be taken as per law.

vii. So far as the recommendations of restoring the entire Sahibabad
T ~=Drain as a Natural Storm Water Drain is concerned, the
‘_H“Q hqglabad Nagar Nigam has left no stone unturned to ensure

’f*“' ;a the said drain is kept absolutely neat and clean and no
ll.lzl‘iﬁ' ﬁted sewage or industrial effluent is allowed to be
5 , oL /1

ﬁcﬁarged into It However, It Is important to bring to the notice

Ih. »_-u' &f this Hon'ble Court that the said drain is a Manmade Drain and

"l—-a.

not a Natural Storm Water Drain. This factum can further be

verified by the perusal of the judgment dated 7.10.2016 passed
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in 0.A. No. 16/2014 wherein the Hon'ble National Green Tribunal
gave a specific finding to the effect that the drain under
consideration can be viewed as Manmade Storm Water Drain. A
perusal of Para 37 of the aforesaid judgment quoted at page 211-
213 of the main paper book would clearly show the reasoning on
which the aforesaid conclusion was reached by the Hon'ble
Tribunal. The relevant portion reads as follows:

*The record reveals that the drain Sahibabad Drain No.1 came
into existence following the land acquisition of the agriculture
lands in 1960°s for the purposes of development of the said
area and the U.P.5.I.D.C. Plan pertaining to the year 1971
described the said drain as 100 WD Proposed Drain”. The
judgment further observed "One can very well see from the
reply of U.P.P.C.B. and the Layout Plan at Annexure-2 thereto
that the drain came into existence following the acquisition of
agricultural land for development of U.P.5.1.D.C. Industrial
Area at Sahibabad; and thus seemingly the Sahibabad Drain
Mo.1 is 2 manmade drain."

viii. Therefore, the recommendation of the Committee to the effect

= = that the entire Sahibabad Drain should be restored as Natural
- s

g&?—-—mf@?‘ntﬁl;n Water Drain is contrary to the actual nature of the said
/ -~ drain. \However, so far as the discharge of untreated sewage or
industrial effluent are concerned, it must be strictly prohibited

and the drain has to be kept absolutely clean and without any

kind of obstruction. Hence, the factual pesition remains that in
the vastly domestically and industrially populated dense region,

the said drain is the only Man-made Drain to carryout effluent
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and discharge and a change in the nature of said drain from Man-
made to Natural Storm Water Drain is totally impossible and
unfeasible. It would also lead to total chaos and would be highly
impractical in the absence of any other alternative of discharging
the effluent from the domestic and industrial area. Hence, the
aforesaid recommendation of the Expert Committee was not only
impractical and unachievable but was also against the findings
and directions of the Hon'ble N.G.T. in its judgment and order
dated 7.10.2016 passed in Q.A, no. 16/2014.

5. That the Second Recommendation of the aforesaid Expert Committee
was "As a first step to restoration, all concrete covers over the drain
and other constructions, if any, should be removed/demolished. Then,
the entire stretch of the drain should be thoroughly de-silted with
proper slopping banks to its natural cross-sections. The banks of the
drain should be protected by developing green cover with trees and
tall grasses. All encroachments on to the road or the drain should be
completely removed”.

In response to the aforesaid Second Recommendation, as mentioned
{J 4\ fgregmng paragraphs, the Sahibabad Drain No.1 is a Man-made

\Em-'{ﬂe width of the drain near Brij Vihar and Country Inn is 15

meters and from Country Inn te Vaishali, it is 10 meters. Whereas,

the width in Vaishali itself is 21 meters. The said drain has been
development by the U.P.S.1.D.C. and thereafter handed over to the
Answering Respondent, namely, Ghaziabad Nagar Nigam for proper

maintenance and well being. The Ghaziabad Nagar Nigam has been
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efficiently and successfully carrying out the work of maintaining the
drain and has granted license to private parties such as the
petitioners under separate Agreements which enumerates various
conditions. The private parties such as the petitioners, in compliance
of the aforesaid terms and conditions so enumerated are most
importantly reguired to keep the drain clean, malintain a regular flow
of water and prevent any untreated sewage and industrial effluent
from being discharged into the drain. In furtherance of the aforesaid
Agreements, all those concrete covers that were made after obtaining
proper valid license/permission from the Ghaziabad Nagar Nigam by
the private partles such as the petitioners, have not been removed or
demolished by the Ghaziabad Nagar Nigam. It is pertinent to mention
here that the Licensees in accordance with the terms and conditions
of the Agreements clean the drain regularly by lifting up the grill
covers that have been installed intermittently for the purpose of
cleaning the drain,

7. It is relevant to submit here that the banks of the drain are lined with

tall grass and trees. The concemed Executive Engineer has also

e
g_,r ng:\rfi(&l that the drain is equipped with proper slopped banks due to

l'.
Qf%@uh!ch the water flows down unobstructed and conseguently remains

I---'I .l

,.-f:.

;-_I:I i) Ar' Hde4sil1:ed. It is important to bring to the notice of this Hon'ble Court
N7y a e
r

that the removal of the concrete slabs would make the drain as open

AN

Y

~..J'__" ‘ . drain which, in turn, would lead to other problems such as follows:

.\\"l—

- iW

i.  If the concrete slabs covering the drain are removed as per the

recommendation of the Expert Committee, then the open drain
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would pose serious health and safety threats to the public at
large. Moreaver, the open drain would lead to emissions of toxics
and hazardous gases which could cause long lasting and
Irreversible damage to the health of the inhabitants of the
various residential colonies surrounding the area. It would alsg
result in foul smell engulfing the entire area which would make
the living conditions worse. Moreover, the inhabitants and the
public at large would dump untreated garbage and household
waste in the drain which in turn would lead to clogaging the drain
and obstructing the free flow of water. This cbstructed flow of
water would further result in water logging and moreover the
stagnant water at wvarious places will become the breeding
grounds for mosquitoes and other diseases. The important aspect
to be taken note of is that the open drain would alsc result in
causing fatal accidents as in the past, as per news-reports many
children had fallen in the drain and lost their lives, It would also
result in leaching of pollutants into the earth.

il. The Ghaziabad Nagar Nigam has been authorized to keep a check

on encroachment and unauthorized construction on the drain

__ihﬁ"""";"‘-'_'
7 Ry

d, therefore, has removed all such illegal constructions. The

‘m\
:\?Eﬂl demolitions have been carried out with regard to both

Ill. o 1 ta

_! il %‘} i f‘ O g, G “lﬁn}anent and temporary illegal encroachments.,

!I e 1. . T g ks -I ;_:.- rr b | |

-ﬂ‘ iy, Th s -.m » Iﬁ‘g‘r elevant to submit here that even otherwise, if the drains are

intained as closed drains and the drainage slop of the storm

"*3-“1 A ._."E =

“imnos=2S water drain is sustained then even during the rainy season it
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would be far more efficient resulting in no overflow or flooding of
the drain on to the roads of Ghaziabad. Mare importantly, the
covered drains de not allow the municipal solid waste and wind
driven dust, garbage and debris to deposit in the drain thereby
ensuring cleanliness of the drain and also reducing the expense
of maintenance to a considerable extent,

It is important to bring to the notice of this Hen'ble Court that an
FIR dated 12.3.2018 was lodged in Police Station at Ghaziabad
against the officials working for Ghaziabad Nagar Nigam under
Sections 277 and 304A IPC, since a four-years old boy residing in
Gulzar Society fell into the open drain on 11.3.2018 and lost his
life. In the aforesaid FIR, it was clearly mentioned that the
Society Members, on several occasions, had complained to
officers of Ghaziabad Nagar Nigam to cover the drain as it being
an open drain had lead to children losing their lives. Similarly, a
case numbered as 6966/24/31/2017/M-1 was filed in the Human
Rights Commission on the basis of a complaint received from
Rajiv Kumar Sharma, a Human Rights Activist from Delhi with
regard to the death of one girl child namely Nagma who had fell

in the open drain on 6.3.2017 at Sudamapuri Colony, Ghaziabad

! ,ﬁ‘"{y.P.}. All the aforesaid incidents clearly point out to the

. ~Eonclusion that demolishing the covering of the drain and

converting it into an open drain will only further lead to more

fata) accident and loss of lives as the drains cannot be effectively

- .-I,'.
‘barricaded since it is huge and runs into several kilometres,
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B. That the Third Recommendation of the Expert Committee reads as
under:

"All sewage and industrial effluents should be segregated and
not allowed to flow into the natural drain. We understand that
the Ghaziabad Nagar Nigam Iis planning to implement a
Sewerage Network in the unsewered areas of the Ghaziabad
also. As far as the industrial effluents are concerned, the
industrial area should be provided a separate Common Effluent
Treatment Plant as per C.P.C.B. Norms",

9, It is relevant to submit here that in response to the aforesaid
recommendation, it is submitted that one STP with 74 MLD capacity in
Indirapuram was commissioned in February 2019 and now is being
operated under the supervision of U.P. Jal Nigam. Similarly the other
two STP of 56 MLD have also been transferred under the supervision
of U.P. Jal Nigam w.e.f. 16.12.2019 for long term operation and
maintenance of the sewage treatment system and sewage netwaork.
The 74 MLD capacity STP is based on Sequential Batch Reactor (SBR)
Process Technology which is substantially capable of removing heavy
metals, generally found in industrial effluents, within acceptable
threshold range.

10, The Fourth Recommendation of the Expert Committee reads as

il o i
i {:}' - _follows:
R N
: f "after the restoration of natural drain, a single access of
( B, =70r appropriate width may be provided over the drain from the main

road to each of the respective plots. The width of the access over
the drain should not exceed & meters that shall permits proper

2 ,.'.-:" 2 1Ty - maintenance of the drain below it."
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11, It is important to submit here that in response to the aforesald fourth
recommendation of the Expert Committee that after the restoration of
the natural drain, a single access of width not exceeding & mtr, may
be provided to the drain from the main road to each of the respective
plots. Since the parties including the petitioners are in possession of
adjoining plots with each other wherein the distance is very less
between the said plots, therefore, to build a & mtr. access road to
each respective plot is neither practically feasible nor possible.

12. The other recommendation of the Expert Committee was that "while
construction of the Sewerage Network in the area may take some
time, demolition of the cover of the drain should be undertaken
immediately as it would help in regular cleaning of the drain and the
free flow in the entire drain should be restored along with distillation
and removal of solid wastes."

13. In response, it is submitted that admittedly there are many residential
colonies/ societies that have come up along the drain making the
entire area very densely populated. Hence, it would be the residents
of such societies/colonies who would have to encounter direct
consequences of demolishing the covering of the drain, as the
outcome of an open drain would not only result in extremely

i __-"_Lt[?_h\rgienic condition but would also be dangerous for the children

' -'.:-HI_Etayrihg around that area. Moreover, so far as the cleaning of the drain
is concerned, as mentioned in the foregoing paragraphs, each licensee
including the petitioners are responsible for the maintenance of the

drain area used by them and the Ghaziabad Nagar Migam conducts
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inspections on regular Intervals to ensure that the sanitation and
cleanliness of the drain is maintained thereby making the entire
procedure highly efficient. It is important to mention here that one of
the licensee namely Country Inn has already installed a Treatment
Plant In its respective area for the up-keeping of the drain and the
Answering Respondent would pray to this Hon'ble Court to issue
similar directions for installing such treatment plants to all other
licensees of the Ghaziabad Nagar Nigam.

14. That in the light of what has been stated herein above, the Ghaziabad
Nagar Nigam would abide by the directions issued by this Hon'ble
Court towards the maintenance and upkeep of the Sahibabad Drain
No.1 and other environmental protection would be taken thereof
which falls within its authority and jurisdiction.

I say and submit that no new facts have been pleaded ln\kthe Counter

Affidavit which have not been taken before the court below.
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I, the deponent above named do hereby salemnly swear and verify that
the contents of above mentioned paragraphs of this affidavit are true to
my knowledge; and are based on the perusal of record and on legal advice

whlch all 15 belleve to be trrue and no part of it is false and nothing material
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Akshat Hansaria

From: Akshat Hansaria

Sent: 05 January 2022 18:30

To: ‘'venkatTadvocate@gmail.com'’

Cc: Amit K. Mishra; Etisha Srivastav

Subject: Hazi Arif v. State of UP - Objections of Respondent No. 14 to the Parul Gupta Committee Report

Dear Mr. Venkataraman
We, on behalf of Respondent No. 14 are filing objections to the Parul Gupta Committee Report. Since the objections were

large in size, we have uploaded the same on our server. You can download the objections by clicking on the link and
following the steps below:

CHazi Arif v. State of UP - NGT

Please follow below mentioned step to access the documents:

1. Copy the link received.
Open link in incognito / private mode of browser.
Sign in using your e-mail credentials (credentials of authorized individual will only work).
You will receive a unique code on your email which will be the OTP to open the document.
Then it will redirect you to data page where you can access or download data.

nhk N

Please treat this email as service of the objections on behalf of Respondent No. 14.
Best regards,

Akshat Hansaria



